





A 


CASES IN EQUITY 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 
AT RALEIGH. 


DECEMBER TERM, 1856. 


THOMAS B. POWELL against SAMUEL M. COBB and others. 


Where “ impertinent” matter is introduced into the pleadings, it is, according 
to the course of the Court, to be stricken out at the expense of the party 
introducing it. 

No matter is impertinent, however scandalous it may be, or however much 
it may tend to degrade, provided it bears upon the point about which the 
parties are at issue. 


Apprat from an interlocutory order of the Court of Equity of 
Caswell County, made by his Honor, Judge Prrson, direct- 
ing certain parts of the defendants’ answer to be expunged 
for scandal, impertinence and irrelevancy. 

The bill was filed by the plaintiff, alleging that one Joel 
Cannon, the father of his late wife, Annie, by a deed in trust, 
dated in 1829, had conveyed to trustees certain negro slaves 
mentioned therein, for the sole and separate use and benefit of 
his said wife; that his wife had died, and that there was a 
surplus of the hires and profits of the slaves in the hands of 
the trustees, to which the wife was entitled at the time of her 
death, and which ought to have been received by her admin- 
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istrator (one of the defendants) and paid over to him. The 
trustees originally appointed in the deed in trust having re- 
moved from the State, the defendant Gunn was substituted in 
their place by the Court of Equity of Caswell county, and 
this suit is brought against him and the administrator of his 
late wife, praying an account of hires and profits of the slaves 
during the life-time of Mrs. Powell, and that the same be paid 
over to him jure mariti. The plaintiff, in his bill, further 
alleges, that the defendant Samuel M. Cobb, by false pretenses 
and imposition, had prevailed upon him to sign a paper, pur- 
porting to be a release of his right to the hires and profits of 
the slaves in question, but he insists that the same is void on 
account of the fraud practiced upon him, and he prays that 
it may be surrendered to be cancelled. The children of An- 
nie Powell, to whom the slaves are limited in remainder af- 
ter the death of their mother, and who, it was understood, 
were setting up claim to this fund, were made parties defend- 
ant also. 

The answer sets forth, at large, the deed in trust, made in 
favor of Mrs. Powell by her father, and contends that by a 
proper construction of the same, neither the slaves nor their 
hires, or profits, could go over to the plaintiff; and that the 
plaintiff ought not to have. the said slaves for other reasons, 
to wit: that he had abandoned his family and taken up with 
women of ill fame ; that at one time he had left his wife and 
children for eighteen months and gone to Louisiana, not hav- 
ing made any provision for them ; that the plaintiff was dis- 
sipated, careless, and wasteful, and was a spendthrift ; that 
he had beaten his wife with a horsewhip, and that a certain 
negro woman, named Peggy, had often protected her mistress 
from the brutal violence of the plaintiff. The. answer fur- 
ther states, that the release which the plaintiff had made, was 
fair and bona fide, and that he never heard of any dissatisfac- 
tion about it, until the plaintiff’ had married one of his kept 
mistresses, when he became very anxious to get a negro to wait 
on his wife, and her children who had the misfortune to be 
born out of wedlock. 
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The plaintiff's counsel filed exceptions to the defendants’ 
answer, setting forth certain portions thereof as scandalous, 
impertinent and irrelevant, and specifying the matter above 
stated in italics as that excepted to. 

His Honor referred the exceptions to a commissioner who 
reported, that the matter above specified, was scandalous, 
impertinent and irrelevant. On motion, the report of the 
commissioner was confirmed, and the said matter was order- 
ed to be expunged from the record. 

From this interlocutory order, the defendants prayed an ap- 
peal to the Supreme Court, which was allowed. 


Bailey, for plaintiff. 
Morehead, for defendants. 


Pearson, J. Where impertinent matter is introduced into 
the pleadings, it is, according to the course of the Court, to 
be stricken out at the expense of the party. This rule, and 
that requiring the pleadings to be signed by a solicitor of the 
court, is adopted for the purpose of excluding “ scandal” and 
protecting a party litigant, from having his reputation assail- 
ed, or his feelings wounded, when the occasion does not eall 
for it; and for the further purpose of relieving the Judge 
from that prejudice which such matter is apt to produce upon 
the best regulated mind, whereby it may, unconseiously, (and 
there is no telling to what extent) be influenced and drawn 
off from the merits of the case. 

No matter is impertinent, however scandalous it may be, 
or however much it may tend to degrade, provided it be rel- 
evant and bear upon the point, about which the parties are 
at issue. 

‘ These principles are agreed on, and the only question made 
at the bar was as to the application. 

It was conceded by Mr. Batley for the plaintiff, that if the 
scope of the bill had been to call in question the legal effect 
of the deed of trust, executed by Joel Cannon, by denying 
that the trust was for the sole and separate maintenance of 
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the plaintiff’s wife, and setting up a right to the property in 
himself jure martti, then the allegations of the answer, which 
are excepted to, would have been relevant, and had a bear- 
ing upon the question of construction; but he insisted that 
as the bill expressly admits that the property was conveyed 
for the sole and separate use of the plaintiff’s wife, and seeks 
only to set up a claim, on the part of the plaintiff, to such por- 
tion of the profits and hires as remained unexpended and un- 
appropriated by the wife at the time of her death, and which 
has been, or ought to have been, received by the defendant 
Samuel M. Cobb, as her administrator, presenting a dry ques- 
tion of legal right, all the matter set forth in the answer in 
respect to the domestic relations of the plaintiff, is imperti- 
nent. 

To this position, Mr. Morehead, for the defendants, was un- 
able to give any satisfactory reply. We are entirely satisfied 
that this matter was introduced for the purpose of creating 
prejudice against the plaintiff and his cause, under the idea, 
that as he and his wife did not live happily together, he ought 
not to be allowed to claim the remnant of her estate, but 
should permit it to be enjoyed by their dutiful children. 

There is no error. The interlocutory order of the Court 
below is affirmed. This opinion will be certified. 


Per Curiam. Decree below affirmed.. 








WM. P. GRIMSLEY and others against TRAVIS E. HOOKER and others. 


Where an insolvent person purchased a stock of goods in a distant market 
and immediately, on getting home, conveyed. them in trust, partly to se- 
cure a feigned debt, and stipulated in the deed for his possession of them, 
for sixteen months, without any explanation or reason given to rebut the 
presumption of fraud arising from such provision, held, that the deed was 
void as against creditors. 

A creditor, in order to reach property which has been fraudulently conveyed, 
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must take hold of the property by getting a judgment and seizing it under 
an execution. A second conveyance to such creditor, or for his benefit, by 
the fraudulent grantor, will give no lien or title.to the property. 


Where, after a creditor had commenced an action, and before he could get a 
judgment, a trustze in a fraudulent deed of trust sold the property, and put 
it out of the reach of the execution which afterwards issued, held, that such 
trustee was liable to the judgment creditor, to the amount of the property 
sold by him. 


Cause removed from the Court of Equity of Greene County. 

In the month of August, 1853, Tilman H. Dixon, by exhib- 
iting forged letters of recommendation, obtained a credit, and 
purchased in the city of New York, goods to the amount of 
four or five thousand dollars from the several firms who are 
plaintiffs and defendants to this suit, all on time. He return- 
ed directly to Hookerton, his place of residence, in Green 
County, in this State, and soon after his arrival, to wit, on the 
—day of September in the same year, made a deed in trust 
of the whole stock thus purchased in New York to the de- 
fendant Travis E. Hooker. The said deed of trust recited all 
the debts which he had lately contracted in the city of New 
York, also several which he owed in the neighborhood where 
he lived; among these latter, was a debt of $850 to the trustee, 
Travis E. Hooker, and in the said deed it was provided that, 
“if the aforesaid debts, and every part thereof, together with 
the lawful interest that may have accrued on the same, shall 
not be fully paid off and satisfied on or before the Ist day of 
January, A. D., 1855, then, and in that case, it shall be law- 
ful, and it shall be the duty of the said Travis E. Hooker, 
trustee, being thereunto required by ‘three or more of the 
creditors named in the first class,” to advertise and sell the 
said goods, either for cash or solvent bonds carrying interest 
from the date. It is then provided that the several debts due 
in the neighborhood, including that to Travis E. Hooker, the 
trustee, should form the first class, and be paid in the first in- 
stance. Afterwards, that the several debts due to the New- 
York merchants, Bruce & Co., Mathews, Lewis & Co., and 
Farnham, Davis & Co., should form a second class, and be 
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paid in the next instance ; and then, that the debts due to the 
other New-York merchants, Byrd & Co., Treadwell & Gould, 
Carrington & Orris, Rankin & Duryee, Mayhew & Co., Me- 
Farland & Bragg, and Wesson & Co., should form a third 
class, and be paid accordingly. 

This deed in trust was made without the knowledge or ap- 
probation of the New-York merchants above named, and 
never was, in auy way, put in use, set up or relied on, by the 
plaintiffs in this cause. The debt of $850 mentioned as being 
due to the trustee, except as to the sum of $50, was nota true 
debt, but entirely feigned. 


The plaintitts, Wm. Byrd & Co., Carrington & Orris, and 
Wesson & Co,, caused suits at law to be commenced against 
Dixon, returnable to the November Term, 1853, of Greene 
County Court, and had him arrested. Shortly thereafter, the 
defendant Hooker, to wit, about the 25th of January, 1854, 
took possession of the stock of goods which remained on 
hand, and sold them at auction for about $1030. Lle also 
took possession of the notes and accounts due to Dixon for 
the goods sold by him. 


On the 28th of January, 1854, Tilman II. Dixon, executed 
another deed in trust in favor of those merchants who had 
caused him to be arrested, and of the plaintiff Grimsley, who 
had become Dixon’s bail in these cases, and wlio also had a 
claim against him for five hundred dollars, which was not in- 
cluded in the former deed in trust. This deed conveys the 
money and effects in the hands of Hooker, the former trustee, 
also varions accounts on persons owing Dixon. It provides 
for the payment of these claims of Byrd & Co., Carrington & 
Orris, Wesson & Co., and W. P. Grimsley ; also for the indém- 
nity of Grimsley, as the bail of Dixon.: Very soon after‘ this 
latter deed in trust was made, Dixon absconded, and has never 
returned to the State. At the next term of Greene County 
Court, Feb. 1854, the plaintiffs obtained judgments for their 
debts as follows: Grimsley, for $501,28 ; Wseson & Co., for 
$109,21; Wm. Byrd & Co., $496,21; Carrington & Orris, for 
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$179,66. Executions were taken out and given to the 
sheriff, who returned thereupon nulla bona. 

The prayer of the plaintiffs’ bill)was to set aside the fret 
deed as fraudulent and void; to set up the seeond deed, and 
to hold the trustee to an account for the proceeds of the sale 
of the goods, and for the money colleeted, or which: might 
have been collected ; also for general relief. 

The defendants answered, insisting upon ‘their different 
views of the facts, but it is not deemed important to state 
them, There were replication and proofs, and the cause be- 
ing set down for hearing, was sent to this Court for trial, . 


Dortch, for plaintiffs. 
Lodman and Stevenson, for defendants. 


Pearson, J.. The deed of trust executed by Dixon. to 
Ilooker, is fraudulent and-void as against creditors. To say 
nothing of the forged letter of recommendation, and the other 
circumstances which throw suspicion upon the whole transac- 
tion, the deed of trust allows the debtor to retain possession 
of the goods for more than a year, and there is no evidence 
tending to explain this badge of fraud, or to rebut the pre- 
sumption that the debtor was allowed to retain possession for 
his own use, and, in the mean time, the deed was intended as 
a cover to protect the property and keep it out of the reach 
of creditors. Indeed, the insolvency of the debtor, the na- 
ture of the goods, being ordinary merchandise, readily put 
out of the way, the feigned. debt of $850 to the trustee, and 
all the circumstances, make out a case of bare-faced fraud. 
Hardy v. Skinner, 9. Ire. Rep. 191; Hardy v. Simpson, 13 
Ire. Rep. 132; Jessup v. Johnson, 3 Jones’ Rep. 335. 

The plaintiffs cannot take the benefit of the deed of trust 
subsequently executed by Dixon to secure them, without al- 
lowing the true debts, set out in the deed to Hooker, tobe 
first paid; for that deed, although void as to creditors, is 
good between the parties, and Dixon had nothing at the time 
he executed the last deed excepting his resulting trust. Itistrue, 
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the plaintiffs are creditors, and this deed was made to secure 
them, but under it they derive title from Dixon, and of course 
get nothing, for he had nothing except the resulting trust. A 
creditor, in order to reach property which has been conveyed 
by a frandulent deed, void as to him, must “ take hold” of 
the property by getting judgment-and having it seized under 
execution. Until that is done, the debt is merely personal 
and gives no lien or title to the property. . This is settled by 
all the cases. See Green v. Kornegay, 4 Jones’ Rep. 66, de- 
cided at this term. A deed from the debtor will not answer 
the creditor’s purpose. He must reach the property by a ti- 
tle paramount to that of the fraudulent donee. 

But the case discloses other facts which give the plaintiffs 
‘an equity to hold the defendant Hooker to account for all the 
property which he took into his possession and sold, and the 
debts which he collected, or might have collected, and in this 
view of the case, the fraudulent deed, and the debts therein 
set forth, will be put out of the account, and such debts only 
willbe considered as were reduced to judgments, and upon 
which execution issued. The plaintiffs took judgments and 
issued executions, which would have been levied on the pro- 
perty so as to give them “a hold on it,” but for the fact that 
Hooker sold all the property, which he was enabled to do by 
reason of the fraudulent deed, before executions could be issued. 
This was a wrongful aet of Hooker, and a Court of Equity, 
acting upon the maxim that no man shall take advantage of 
his own wrong, will consider the plaintiffs’ right to be the 
same as if they had caused the executions to be levied. To 
subserve the ends of justice, Equity will consider that done 
which ought to have been done. This is a familiar maxim ; 
and, on the same principle, unless the rights of innocent per- 
sons be affected, Equity will consider that as not done which 
ought not to have been done. In. other words, it will deal 
with the parties as if the wrongful act had not been done. 

There will be a reference for an account. 


Per Curtam. Decree accordingly. 
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SAMUEL S. SIMMONS and others against BENJAMIN A. SPRUILL. 


The statute of frauds does not require a contract for the salé of land to be 
under the seal of the party to be charged therewith. 

In a covenant to sell land, it is sufficiently certain to describe it as the land 
“whereon the vendor resides,” or as the “ A. B. farm,” provided the tract 
thus called, is capable of being otherwise sufficiently identified. 

When, by the terms of a covenant to convey land, it is provided that the 
vendor is “to make adeed when called for,” the vendee may demand bcos 
before the purchase-money is paid. 

Where, however, the vendee has sought the aid of the Court, and it appears 
there is danger of the purehase-money being lost by his insolvency, the 
Court will not permit him to receive his deed, until the money has been 

- paid, or tendered. 


Cause removed from the Court of Equity of Tyrrell county. 

Benjamin A. Spruill, being seized in fee of a tract of land 
in Tyrrell county, sold the same to the plaintiff Samuel 8. 
Simmons, and executed, in writing, the following receipt and 
undertaking, viz: “ Received of S. S. Simmons three thousand 
three hundred dollars, in full payment of the tract of land 
whereon I live, known as the William Wynn farm; and I 
bind myself and my heirs to make him a deed for the same 
when called for.” Dated October 24, 1853, and signed by the 
said B. A. Spruill. 

Simmons afterwards conveyed his interest in this land to 
the other plaintiffs, Latham H. K. Spruill and Pettigrew, 
upon certain trusts mentioned in the deed to them, and, pur- 
suant thereto, they prepared a deed of conveyance to them in 
fee simple for the said land, (the same having been surveyed 
in the mean time,) and requested that he should sign it, and 
proposed at the same time, if he preferred making the deed 
to Simmons, as required by the words of the contract, they 
would prepare a deed for that purpose, but the defendant de- 
clined to execute either. The prayer is for a specific per- 
formance of the contract. 

The defendant, in. his answer, insists that for the want of 
8 seal to the said receipt, and for the reason that it does not 
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contain any description, by quantity or boundary, of the land 
in question, he cannot be compelled to make a deed therefor. 
In these respects, he says, he claims the benefit of the statute 
of frauds to thesame extentasthough it were specially pleaded. 
He says further, that although he gave the above receipt 
as for money, yet, in fact; no money was paid him, but plain- 
tiff transferred to him certain notes on other persons for part 
of the amount, and gave his own note for the balance. De- 
fendant admits, however, that all these notes have been paid, 
except a balance of $63,75, due on Simmons’ individual note. 


The defendant says further, that he purchased from one 
Basnight, notes on S. 8. Simmons, which had been given for 
a tract of land, to the amount of thirty-eight hundred dollars, 
and took the same by endorsement, without recourse on Bas- 
night ; that since this purchase, Simmons has become insol- 
vent for a very large amount, and has made deeds of trust of 
all his property for the benefit of his other creditors, except- 
ing him, and says unless he can retain a lien on the William 
Wynn tract of land for his debts, he will lose the whole. He 
insists that he has a right to be substituted to the condition of 
Basnight in regard to the land sold by him to Simmons. 


The cause was set for hearing on the bill and answer, and 
sent to this Court by consent. 


Hleath, for plaintiffs. 
Winston, Jr., and Smith, for defendant. , 


Nasu, C. J. The complainants are entitled to the relief 
they ask for. The case is before us upon the bill and answer, 
and isasimple one. 8. S. Simmons purchased from Ben- 
jamin A. Spruill a tract of land whereon he lived, called the 
William Wynn farm, for the sum of $3300, and the defend- 
ant executed at the same time a receipt in full for the pur- 
chase-money, and bound himself and his heirs “ to make him 
a deed for the same when called for.” The defendant denies 
that he is bound to make any deed to S. S. Simmons: 
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First, Beeause the instrument set forth in the bill, and whieh’ 
he admits is a correct copy, is not under seal. 

Secondly. Because the instrument’ does not contain any de- 
scription, by quantity or boundaries, of the land in question. 

The first objection is not valid. The statute of frands does 
not require a contract to convey lands to be under the seal of 
the vendor, but it does require “the contract, or some mem- 
orandam or note théreof, to be put in- writing, and signed by 
the party to be charged therewith,” &c.; Rev. Stat. ch. 50, 
sec. 8. The act in this case has been complied with. 

The second objection is ‘equally insnflicient. The land sold 
has two descriptions: First, the land on which Benjamin A. 
Spruill then lived ; Secondly, the William Wynn farm. Jd 
certum est quod certum reddi potest. The bill states. that the 
plaintiff S. S. Simmons had the boundaries of the William 
Wynn farm, or land, surveyed, and the bill sets forth the 
boundaries and the quantity of land, to wit, 200 acres, . In 
his answer, the defendant admits that the William Wynn land 
is correctly described in the bill of complaint. With what 
propriety this objection is made, we cannot perceive. 

The instrument set forth in the bill, states the price of the 
land and acknowledges full payment thereof at the time. The 
answer denies that any money was paid, but acknowledges 
the transfer to him by S. S. Simmons of notes upon others for 
the larger portion of the purchase-money, and his note for the 
balance, and that the defendant has collected all the transfer- 
red notes, and all the money upon Simmons’ owh note, except 
$63,75, which is still due and unpaid. In the argument, it 
was contended, that the instrument set forth ought to be. con- 
sidered in the nature of a bond to make title when the. pur- 
chase-money was paid, and therefore that the defendant had a 
lien upon the land, and the Court of Equity will not decree a 
conveyance until the whole purchase-money is paid. The 
instrument set forth, cannot be considered in the nature ofa 
bond to make title. The parties themselves, have, in the in- 
strument, agreed when the title was to be made, to wit, 
“when called for,”—not when the purchase-money was paid. 
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In England, it is a well-established principle of Equity, that 
when a conveyance is prematurely made before payment 
of the. price, the money is a charge upon the estate in the 
hands of the vendee. This doctrine has been repudiated in 
this State; Womble v. Battle, 3 Ire. Eq. 182; Henderson v. 
Burton, Ibid. 259. But, even in England, this equitable lien 
may be lost, if, from the contract,.it appears that the parties 
did not rely upon it; Adams’ Equity, 285. No such ques- 
tion can arise here. The parties have, in their contract, told 
us when the title was to be made, i. e., when called for. The 
plaintiff S. S. Simmons did call upon the defendant to make 
him a title to the land, at the same time tendering to him a 
conveyance of the land to be executed by him. This he re- 
fused to do. 

The contract, as set forth in the instrument, not creating 
any lien upon the land for the purchase-money, much less 
can it create any lien for the payment of notes subsequently 
acquired by the defendant on Simmons. 

Several other questions were brought. to our notice, as 
growing out of the contract, but as they are no ways impor- 
tant in deciding the case upon the view we have taken of it, 
we do not notice them. 

The plaintiffs are entitled to a decree for the conveyance 
of the land in question to 8. S. Simmons from the defendant ; 
but, as it appears that a small portion of the purchase-money 
is still due, the plaintiffs, before receiving the conveyance 
from the defendant, must tender to him, or pay him, the 
amount so due. Both the bill and answer state the amount 
to be $63,75; but the parties can have a reference to the mas- 
ter to ascertain the exact sum so due, in principle and inter- 
est, if they desire it. 


Per Curiam. Decree accordingly. 
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AMOS STACK and another, adeuinietratics of ABEL STACK, . 
J. WILLIAMS and others. 


Where an idininiattator was compelled by a judgment of Court to pay over 
the assets in his hands to the next of kin, not being aware, at the time such 
judgment was entered against him, of an outstanding claim upon the assets, 
which he was. compelled afterwards to discharge out of his own funds, a 
Court of Equity will relieve him, although he took no refunding bond. 


Cause removed from the Court of Equity of Union County. 


Abram Williams, the intestate of the’ plaintiffs’ intestate, 
conveyed in fee simple by deed of bargain and sale, a tract 
of land lying in Chesterfield District, in the State of South 
Carolina, to one Christopher Dees, with a covenant of quiet 
enjoyment. Afterwards, certain parties in the State of South 
Carolina, set up title toa part of the premises so conveyed, 
and instituted an action in-that State against the said Dees 
for the recovery. of the same. Previously to the institution 
of this suit, having received information that it would -be 
brought, the plaintiffs’ intestate applied to Williams to defend 
the same, and, as he alleges in his bill, he, Williams, agreed 
that, if Dees would. defend the action, he would indemnify 
him against all costs and expenses which he might ineur in 
so doing. Dees did make a defense to the action, which 
was afterwards brought in the South Carolina Court, 
where it pended for several years, and was not. determined 
until after the death of Williams, when a recovery was had 
therein against him for $259,31. Dees then brought suit in 
Union Superior Court against Abel Stack, the administrator 
of Williams, not only for the amount recovered, but for other 
large sums laid out and expended in making defense to this 
action in South Carolina, in all of which he averred that he 
had promised to indemnify and-save him harmless. Stack, 
the defendant in this action, suffered a judgment by default 
to be entered against him, which was afterwards executed, 
and damages to the amount of $528,20 were cerancicts ttl 


him. 
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Before the commencement of this suit against the adminis- 
trator, Abel Stack, he had settled with the next of kin of his 
intestate, and, under. a judgment against him to that effect, 
had paid over all the agsets in his hands to the guardian of 
these distributees, they being infants, so that he was obliged 
to pay the whole of this recovery out of his own funds. 

The bill alleges that, because of the infancy of the defend- 
ants, and because of his not apprehending any such claim 
against the estate, the plaintiffs’ intestate took no refunding 
bond. 

The defendants are the heirs-at-law, and the next of kin, of 
the intestate, Williams, and the prayer of the bill is, that, out 
of the estate of the said Williams in their hands, they re- 
fund to him what he has been compelled to pay. After this 
suit was brought by Abel Stack, he died, and the present 
plaintiffs, as his administrators, were made parties. 

The defendants insist that it was the duty of their father’s 
administrator, Stack, to have resisted the recovery made by 
Dees in the Superior Court of Union County, and that by 
permitting a judgment by default to be entered against him, 
he showed that he was acting in collusion with the plaintiff 
Dees. 

There were replication and commissions. Proofs were tak- 
en; and the cause being set down for hearing, was sent to this 
Court by consent of parties. 


Wilson and Jones, for plaintiffs. 
Ashe, for defendants. 


Barrie, J. An executor or administrator who parts with 
all. the assets of his testator or intestate by the —payment of 
legacies, or by a distribution among the next of kin, without 
taking refunding bonds, and afterwards is compelled to pay 
an outstanding debt out of his own funds, is not entitled, as a 
matter of course, to relief in Equity. It is his duty to keep 
regular accounts, and to retain the assets, or at least a suftici- 
ency of them, in his hands, until all the known or apprehend- 
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ed debts are paid, and, even then, to. take from. the legatees, or 
next of kin, to whom he delivers over the residue of the assets, 
refunding bonds, for the benefit of such creditors as may still 
have valid claims against the estate. Rev. Code, ch 46,'sec. 
24, _ To'give relief to-persons who have failed toiperform. their 
duty in these respects, would be to encourage such neglect, 
and. to beget carelessness in the management of dead men’s 
estates. Alexander v, Fow,,2-Jones’ Eq. Rep. 106, But 
there are.cases which form an exception to the general rule, 
and which, from their peculiar circumstances, will entitle the 
executor or administrator to call.upon the legatees, or next 
of kin, by a suit in this Court, to refund. If debts be after- 
wards made to appear, or liabilities to exist, of which he had 
no notice, aad could not have had any reasonable expectation, 
when he parted with the assets, or, if without any fault.on his 
part, the assets retained for the payment of debts have been lost 
or destroyed, these matters, arising subsequently. to his settle- 
ment with the legatees or next of kin, may entitle him to this 
relief. Marsh v. Scarboro, 2 Dey. Eq. Rep. 551. 

The present case falls manifestly. within.the principle of 
one of the exceptions. The plaintiffs’ intestate was compell- 
ed by a judgment, to settle with, and pay over to, the next of 
kin of his .intestate, Abram Williams, all the assets in his 
hands. A suit was instituted about.this time in anotherState, 
against the verdee of his intestate, fora part of atract of land, 
which the latter had sold, and a recovery. was had therein 
two or three years afterwards. . The vendee then sued the 
administrator in this State, upon. a promise-made by his in- 
testate, that if the vendee would defend the suit in South 
Carolina, he would pay. all the costs and charges to which he 
might be subjected on account. thereof. This latter suit was 
suffered to go by default, and, upon an enquiry of damages, 
the plaintiff therein recovered the amount which the admin- 
istrator paid, and his representatives now seek to recoverfrom 
the next of kin by the present suit. In the deed from the in- 
testate, Williams, there was a covenant of quiet. enjoyment, 
upon which his administrator was undoubtedly liable, and as 
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it does not appear, from the proofs, that he had notice of that 
liability at the time when he settled with the next of kin, or 
rather at the time when he had an opportunity to defend their 
suit against him, he-has a elear equity to havea decree forthe 
amount recovered against his intestate’s vendee in South Car- 
olina. 

But in the suit against the administrator in this State, which 
he permitted-to go by default, by omitting to’ plead to it, a 
mach greater sum was recovered against him. . That recovery 
is alleged by the defendants in their answer, to have been 
collusive, but they have not furnished us with any sufficient 
proof of it. The judgment against the admistrator, however, 
is not.evidence against them, except as, to its amount, because 
they were not parties tothe suit. The. burden of the proof, 
then, is npon his representatives; to show that the reeovery 
was proper. This they have net. done by the proofs new on 
file, except as to the amount recovered against the vendee in 
South Carolina. There is, indeed, some testimony tending to 
show, that the intestate, Williams, had made.a parol engage- 
ment to be responsible for something more than what he was 
liable for on his covenant of quiet enjoyment. We are not 
satisfied, however, from that testimony, that the damages re- 
covered of the administrator, were just.and-proper, and his 
not pleading to the action, creates some suspicion against him. 
Under these circumstances, we think a further enquiry ought 
to be made by a commissioner of this Court, to ascertain, as 
nearly as he can, what is the true amount for which the plain- 
tiffs’ intestate was liable, as the administrator of Williams, 
upon the contract made by Williams with his vendee, rela- 
tive to the defense of the suit in South Carolina. An order 
may be drawn for that purpose; and the cause will be .re- 
tained for further directions upon the coming in of the report 
of the commissioner. , 


Per Ovxiam, _. |, Decree accordingly. ' 
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AARON ELLIOTT and others against JOSEPH H. POOL and others. 


Where the trustee of an insolvent purchased the trust property at his own 
sale, and procured the decree of a Court of Equity to validate such purchases, 
without making the unsecured creditors (who alone were really interested) 
parties to the suit, he will not be protected by such, decree, but, at the in- 
stance of such creditors, the property will be decreed to be resold. , 


Cause removed from the Court of Equity of Pasquotank 
County. 


Jesse L. Pool being greatly embarrassed with debt, and, as 
it afterwards appeared, being in fact insolvent, on the 30th 
of January, 1841, executed a deed in trust to the defendant 
Joseph H. Pool, which was duly registered, conveying to him 
a large real and personal estate, consisting of the tract on. 
which he resided, containing 350 acres ; also, an interest in a 
steam mill in the town of Nixonton, nineteen slaves, and all 
his stock of horses, cattle, sheep and hogs, all his farming 
tools, all his household and kitchen furniture, being in fact 
all he owned, in trust, that he should, when he might deem 
proper, advertise and sell-the same, either for cash or upon a 
credit, and apply the proceeds of such sale to certain debts, 
recited in the deed, to which the said Joseph H. Pool was 
surety, and in the second place, to pay off a debt to one John 
Pool, and if, after discharging these liabilities, there should 
be a residue of property, the same was to be re-conveyed to 
Jesse L. Pool. In the year 1842, Jesse L. Pool died, and the 
defendant George D. Pool was appointed his administrator 
with a will annexed, but no assets came to his hands, either 
then or afterwards. . 


Shortly after the death of Jesse L. Pool, the defendant Jo- 
seph H., as trustee, advertised the property conveyed to him, 
for sale; and did make sale of the same.. Much of this pro- 
perty, embracing all the real estate and the steam mill, also 
thirteen of the slaves, was bought by the agents of the trus- 
tee for his use and benefit, and the title being first cpanel 
tosuch agent, was conveyed back to him, and he immedi- 

2 
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ately took possession thereof, and has retained and used it 
ever since. — 

The plaintiffs aver that this sale was at a great sacrifice, 
and that if it had been fairly conducted, it would have pro- 
duced enough to pay the other creditors, among whom were 
the plaintiffs, as they showed by divers court-judgments, ex- 
hibited in the cause. 

The prayer of the bill is that the property bought in by the 
defendant be resold, and that an account be taken of the de- 
fendant’s administration of the said trust generally. The ad- 
ministrator cum testamento annexo is a party defendant to the 
bill. 

At the Spring Term, 1843, of Pasquotank Court of Equity, 
the said trustee, Joseph H. Pool, filed a bill against the in- 
fant heirs-at-law of Jesse L. Pool, to which an administrator 
with the will annexed, afterwards appointed, was also made 
a party, setting forth that he had, for the purpose of prevent- 
ing a sacrifice of the property, purchased the plantation, 
steam-mill, and divers slaves, (setting out the names and 
prices,) and that the sale was fair and for full prices. He 
proposes to surrender the said property to these infants, and 
to the personal representative of J. L. Pool, on being repaid 
the amount of his purchase, and he prays that these parties 
may be put to their election thus to redeem the property, or 
to stand concluded by this proceeding. An answer was filed 
by the administrator, professing to be satisfied with the sales, 
and answers pro forma were put in for the infants; and the 
matter being referred to a commissioner, he reported that the 
sales of the land were fair and for full value. It was there- 
fore decreed that, as the personal representative of the estate 
professed to be satisfied that the price for which the per- 
sonal property was sold was a fair one, that he be perpet- 
ually enjoined from setting up title to the same; and as the 
commissioner had reported the same as to the land, that the 
heirs-at-law should be enjoined from making claim to the 
land. | 
’ This proceeding in the Court of Equity of Pasquotank is 
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relied on, in the answer, as a bar to the plaintiffs’ claim. There 
were replications, commissions and proofs. 

The cause was set down on the bill, answers, exhibits, for- 
mer orders and proofs, and sent to this Court by consent of 
parties. 


Moore, for plaintiffs. 
Heath, Smith and Pool, for the defendants. 


Pearson, J. The defendant Joseph Pool admits that he 
was liable to account for all the property purchased by him, 
directly or indirectly, at the sale made by him, as trustee, 
under the deed of trust executed by Jesse Pool; but he in- 
sists that he js protected by the decree which he obtained in 
the bill filed against George Pool, the administrator, and the 
heirs-at-law of the said Jesse ; and he prays to have the same 
benefit of that decree as if it were specially pleaded in bar of 
the plaintiffs’ Equity. So, the only question is in respect to 
the force and effect of that decree. 

The defendant says “he was advised by an eminent mem- 
ber of the bar to institute the proceeding referred to, against 
the personal and real representatives of the maker of the deed 
of trust, being told by him that his purchases were inwalid 
and <legal, at the election of the parties interested in the 
trust, who could either charge him with his bids, or compel 
a resale, should property advance. He accordingly filed the 
bill to compel the parties to make their election, which was 
done in good faith, to relieve himself from the embarrass- 
ment of his position, by which he might suffer, and could not 
gain, and he is now advised that this was a proper and right- 
ful course on his part.” 

As the estate of Jesse Pool was greatly indebted, over and 
above the debts secured by the deed of trust, his personal 
and real representatives had, in truth; no .interest to call for 
an account of the trust fund. The persons really. intereated 
were the creditors not secured by the trust. Their debtor 
was entitled to the resulting trust or surplus, after the pay- 
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ment of the secured debts; and this trust they had a right to 
reach, and “to work out their equity” through the represen- 
tatives of the deceased debtor. Had they been made parties 
to the bill of the trustee, there would have been some show 
of justice in the proceeding; but to call upon the administra- 
tor and heirs-at-law, who were not interested in the matter, to 
make an election whereby to deprive the creditors of the de- 
ceased debtor of their right to subject this resulting trust, and 
to avail themselves of all incidental equities growing out of 
the envalid and legal acts of the trustee, was a mere farce. 

That a trustee can “relieve himself from the embarrass- 
ment of his position,” growing out of a breach of duty, or 
fraud on his part, (for such the law considers it,) by putting 
any one to an election, is a novel application of that doctrine, 
for which no authority has been cited, and no reason could be 
assigned. 

A mortgagee has a right to call upon the morgagor either 
to pay the debt, or have his equity of redemption foreclosed. 
This is put on the ground that the mortgage is only a security 
for the debt, and the mortgagee, being in no default, is not 
obliged to wait upon the pleasure of the debtor; but this 
principle has no sort of application to the case of a trustee 
who is in default, and has made himself liable by a breach of 
duty. The only mode of relief left open for him, is to make 
retribution by acting honestly, and having a fair, open sale 
of the property, so as to get zt out of hishands. It is not for 
him to say that he will keep the property, unless the parties 
interested elect to have a re-sale. 

If the creditors not secured by the deed of trust had been 
made parties to the bill, and offered no objection to the de- 
cree, possibly their rights would have been concluded by it; 
but it cannot be seriously contended that their rights are af- 
fected by a decree, in which the administrator and heirs-at- 
law of the debtor are made to surrender, without any consid- 
eration whatever, rights in which they had no interest, but 
which were valuable to creditors. . 

There will be a reference to take an account of the trust 
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fund, in which the trustee will be charged with the property 
actually. sold by him at public sale, at the prices bid for it, 
and credited with the debts secured in the deed of trust which 
he has. paid off. The trustee will also bé charged with the 
present value of such of the trust property as he still has in 
his possession, together with the rents and ‘profits thereof. 
He will also be charged with such of the trust property as he 
has since resold at the-prices obtained, together with the rents 
and profits up to the time of such resale; and he will be en- 
titled to interest upon such amount of the trust debts paid, by 
him, as may exceed the amount of the proceeds of the proper- 
ty sold. 

In reference to the steam-mill and the slaves, which the 
trustee conveyed to his father, John Pool, at the amount bid 
for them, there is evidence that that was not the real value; for 
they were afterwards sold for double the amount, including 
some smallrepairs. The trustee will be charged with the actual 
value of this property at the time he made the private sale to 
his father; and the cause will be retained for further direc- 
tions. 


Per Curt. . Decree accordingly. 








WILLIAM ‘FAIRLY against ARCHIBALD PRIEST and another. | 


A bill is not multifarious because it iden title to the same fund in two dif- 
ferent rights, to wit, as administrator and as next of kin. 
A demurrer which is bad in part is bad in the whole. 


Cause brought from the Court of Equity of Richmond Coun- 
ty by appeal. 

The bill alleges that the plaintiff is the illegitimate e son of 
Flora Priest, who afterwards intermarried with .Daniel Lyteh ; 
that Angus Priest, her father, devised and bequeathed as fol- 
lows: “I give and bequeath tomy daughter, Sarah Priest, 
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my negro boy Tom, and-to my daughter, Flora Priest, my ne- 
gro boy. Wilson, and to my daughter Elizabeth Priest, my ne- 
gro boy Allen ; and my will and desire is, that my negro wo- 
man Sylvia remain on the plantation as the common property 
of my son Archibald Priest and his three first-mentioned sis- 
ters, as long as any of them remain unmarried here; and 
should they all, at any time, marry or leave the place, then 
to be equally divided between them; and, in regard to the 
future increase of my negro woman Sylvia, my-desire is that 
her first child be given equally to my three grand-children, 
Daniel Snead, Anna Snead, and Mary Snead; that her second 
child be given to my daughter Sarah, and all her future ebil- 
dren belong equally to my son Archibald and his three sisters, 
Flora, Elizabeth and Sarah. My will and desire is, that the 
whole of my stock, not already mentioned, of horses, cattle, 
hogs and sheep, household furniture, and all the goods and 
chattels which I possess, shall be owned and possessed by my 
three first-named daughters and my son, Archibald Priest, in 
common, except one cow and calf, which I direct to be given 
to my grand-son, William Fairley ; and should my son, Ar- 
chibald Priest, or either of my three first-named daughters, 
die intestate, or without heirs of their own body, the estate of 
the deceased person or persons to be inherited by the surviv- 
ing ones of them alone, or their legitimate heirs ;” that previ- 
ously to the marriage of the said: Flora with the said Daniel 
Lytch, which occurred in the latter part of the year 1841, 
they entered into a marriage contract, dated in October of 
that year, by which they conveyed to the defendant, Archi- 
bald Priest, all the property bequeathed to the said Flora by 
the said Angus Priest, to wit, “ one negro boy named Wilson, 
and feather-bed and furniture, and all the other property to 
which she might in future’ become entitled, aceording to the 
last will and testament of her father, in trust for her-and her 
heirs, for the sole benefit and advantage of the said Flora 
Priest and her heirs, during her natural life, and, after her 
death, to descend to, and be enjoyed by, the heirs of the said 
Flora, in the same manner as if she had remained single and 
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unmarried ;” which contract was duly proved and registered ; 
that the said Archibald Priest accepted the. trust, and un- 
dertook to discharge the same. 

The bill. further alleges, that Elizabeth Priest died intes: 
tate in the year 1853, whereby her interest vested in her 
brother Archibald, and two sisters, Flora and Sarah; that 
about ten days thereafter, the said Flora died ‘intestate, pos- 
sessed of the said slave Wilson and many other articles of 
personal property, which she held by virtue of her, father’s 
will, and of the marriage settlement, though. the legal title 
of this property was in Archibald Priest, as trustee, and 
that the plaintiff administered on her estate. 

The bill further alleges that Sylvia had, besides hie? first 
child, which was bequeathed to the Sneads, six others, all 
of which are in the possession of the defendant, Archibald, 
having been surrendered to him by the husband, Daniel Lytch; 
that he claims the same as belonging to himself and the said 
Sarah, in absolute right, and refuses to account, as trustee ; 
that the plaintiff, in his character of administrator, and.in his 
individual right, demanded his mother’s interest in the said 
property, which was refused by the defendant. 

Plaintiff, in his bill, sets. forth his claim as the next of kin 
of his mother, to whom, he insists that, by the provisions of 
the said marriage contract, he is entitled to succeed. He 
also alleges his right, as her administrator, to the property. 

Sarah Priest and the said Archibald Priest are made de- 
fendants. 

The prayer of the bill is for an account and settlement of 
the trust. 

The defendants demurred, sid the Court below setasined 
the demurrer, from which judgment the plaintiff appealed. 


Kelly, for plaintiff. 
Leitch, for defendants, . 


_ Pearson, J.. The bill is not multifarious, The plaintiff 
claims the same.fund in two rights: First, in his own right, 
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and secondly, as administrator of his mother, of whom he is 
the next of kin. So, it was proper to allege both titles; for 
if one fails, he may entitle himself to a decree under the other, 
and thus put an end to the litigation. It may be that Daniel 
Lytch will be a necessary party for the purpose of having his 
disclaimer set out in a manner to conclude him; but as the 
bill alleges-a disclaimer on his part, which, at this stage of 
the proceeding, is admitted by the demurrer, that objection 
is not fatal. 

In respect to the original share of the plaintift’s mother, 
there will be an interesting question of construction ; but it is 
not necessary to enter upon it at the present time, for there 
is no doubt that the plaintiff is entitled to the share which ac- 
crued to his mother, as one of the survivors, upon the death 
of Elizabeth Priest, intestate and without issue. //illiard v. 
Kearney, Bus. Eq. 221; Payne v.- Benson, 3 Atk. Rep. 78. 
The demurrer being bad, as to this part, is bad as to the whole. 
This is a well-settled rule of Equity need Adams’ Eq. 
335. 

There is error. The demurrer is overruled, and the defend- 
ants required to answer. 


Per Curiam. | Decree accordingly. 








FREDERICK ©. MILLER against J. B. CHERRY and others. 


1, Where there is a provision in a deed. of trust, that certain debts, naming 
them, are to be paid, and a further provision, that: the debts shall be. paid 
as they fall due, and some of the enumerated debts are due at the time of 
a the deed of trust, these latter are to be paid. 

. Where a surety assents to a deed of trust, which. gives him a preference 
over other sureties as to a large part of his liabilities, and is insisting on 
this preference against other sureties, he shalf not be permitted to dimin- 
ish the fund, which, in part, consisted of a debt due by hiniself to the maker 
of the deed, by setting it off with other liabilities to him, not secured by 
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3. Where, a debt was truly described in a deed of trust, in every essen- 
tial particular, except by its dage, it will be permitted to come in, and will 
be considered as running to maturity from its true date, and not from the 
mistaken date set out in the deed of trust. 

4. Where there are contradictory descriptions given of a thing, that descrip- 
tion will be adopted, which, in its nature, is least liable to error. 


Cause removed from the Court of Equity of Bertie county. | 


Willie G. Clary and B. J. Spruill, for several years before 
the year 1854, carried on the business of merchandise in the 
town of Windsor, under the name of Clary and Spruill. In 
that year, (1854) Clary died, and the business devolved on 
Spruill as surviving partner. On the 10th of February, 1855, 
finding the affairs of the partnership hopelessly insolvent, the 
latter, as surviving partner, executed a deed in-trust to the 
plaintiff, Miller, and to Joseph B. Cherry and Samuel B. 
Spruill. They all accepted the trust, but shortly afterwards, 
Cherry and S. B. Spruill made a power of attorney, whereby 
the sole execution of the trust was committed to the plaintiff. 
The deed in trust conveyed large lots of staves, lying at. dif- 
ferent wharves and landings, and all the debts due to the late. 
firm of Clary and Spruill, whether due by note, bond or ac- 
count, with power and authority to ship the staves, and to 
collect the debts in the name of the surviving partner. The 
deed provides for the payment. of a large number of debts 
which are specified. After this enumeration, it contains these 
words: “ All which debts, shall be paid in the order in which 
they become due.” Some of the debts, amounting to about 
$5100, were already due. Some-fell due in a few days after 
the execution of the deed in trust, (10th of February, 1855,) 
and the remainder between that time and the.11th of April. 

The fund realised under the deed of trust, only amounted 
to about $20,000, and would, if applied to the debts that were 
due, and tothe others as they successively fell due, be exhausted 
by debts due and falling due before or on, the 10th of March. 
These first debts were chiefly those.on which 8. B. Spruill was 
the endorser. The defendant Joseph B. Cherry was on paper 
which fell due after the 10th of March, and the questions made 
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in his behalf were: 1st, Whether, as executed, it was not the 
meaning of the instrument, that all the enumerated debts were 
to be paid pro rata, 2nd. Whether if this were not so, the debts 
already due, could be taken into the list of debts to_be paid, 
as in strictness, only the debts ¢éo fall due in the future, seem- 
ed to be entitledto a priority. 

Samuel B, Spruill was indebted to Clary and Spruill for a 
store account, and, besides the several debts, secured by the 
deed of trust, he was liable for them on other debts not reach- 
ed by it. He insists that he has a right to have this deduct- 
ed from his liabilities for them, without regard to the trust, 
and that it ought not to go in as a part of the fund. 

There was a draft described in the deed of trust, as being 
drawn by Benjamin J. Spruill, surviving partner, on Cherry, 
Cahill & Co. of Norfolk, Va., for thirty-one hundred dollars, 
endorsed by William P. Gurley, and dated the seventeenth 
day of December, 1854, and having ninety days to run. There 
was a draft corresponding with this description, in every 
thing, except its date, which was the seventh of December, 
and it was insisted by Gurley that this was the draft intended 
to be described, and that the variance was a mistake. If this 
draft was allowed to come in as being sufticiently described, 
another question was, whether it would have to run from the 
7th or 17th. If from the former, it would fall due on the 7th 
of March, and would be reached by the funds realised under 
the deed in trust; if from the latter:date, it would become 
due on the 17th March, and would not be secured at all. 

The firm of Cherry, Cahill & Co., was also insolvent. 

The bill was filed by the plaintiff, Miller, calling on the 
parties assuming these various. positions, to interplead and 
have their conflicting claims settled-by a decree of this Court, 
and prayed the Court to instruct him in the discharge of. his 
duties in the premises. 

Benjamin J. Spruill, Samuel B. Spruill, Joseph B. Cherry, 
Solomon Cherry, James Cahill, were made parties, and sev- 
erally answered, insisting upon their.claims as above stated. 
Replication to the answers. 








DECEMBER TERM, 1856: 27 





Miller v. Cherry. 





The cause was set for hearing on the bill; answers, exhibits 
and former orders, and sent to this Court to be heard. 


Winston, Jr., for plaintiff. 
B. F. Moore and Smith, for‘defendants. . 


Pearson, J. 1st. The deed of trust directs the payment 
of certain debts therein set out, and particularly described by 
stating the amount of each, to whom:due, how due, when due, 
and the date thereof, and concludes with these words—“ all 
which debts shall be paid in the order in which they become 
due. ” 

The fund turns out not to be sufficient to pay: all these debts, 
and the order of payment prescribed, works an inequality to 
the prejudice of the defendant Cherry, who is liable, as surety, 
upon some of the deBts which are the last to fall due. He 
_ insists that the debts shall be paid pro rata, under the maxim. 
that “ equality is equity.” 

With every disposition to yield to the force of this maxim, 
we are unable to find any ground which will justify a depar- 
ture from the order of payment so expressly laid down. 

It was then suggested that the words “ become due” look to 
the future, and, consequently, exclude those debts which were 
past maturity and already due at the date of the deed. 

We cannot give this effect to the words, because these 
debts are particularly enumerated as being among the debts 
which are to be paid, in the order in which they become due, 
which repels the idea that reference was made only to such 
debts as were not then due. 

2nd. At the time the deed of trust was executed, the de- 
fendant S. B. Spruill was indebted to Clary and Spruill for 
a store account. The defendant S. B. Spruill insists that he 
has the right to deduct the amount of this debt from the 
amount of his liabilities for Clary and Spruill, without regard 
to the trust.. This debt, among others, is transferred to the 
trustee, to be collected and paid out as a part of the fund, in 
the order prescribed. At law, the action would be in-the 
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name of Benjamin J. Spruill, surviving partner; and Samuel 
B. Spruill, provided he has paid an equal amount. of 
the debts for which he is liable as surety, would have a 
right to extinguish this debt and bar the action by the plea 
of set-off. But the parties are in a Court of Equity, where 
other considerations are involved. To say nothing of the 
fact that the defendant Spruill has made no payment as sure- 
ty, and is, consequently, not as yet a creditor, there is the 
fact that the deed is made to him as one of the trustees, and 
the further fact that he is the person mainly interested and 
benefitted by its provisions; so, the question is, can he claim 
under the deed, and, at the same time, against it? We think 
it clear, in analogy to the doctrine of election, that while he 
is claiming under the deed, and insisting that the trust fund 
shall be collected and paid out in the order prescribed, it is 
against conscience to set up a right by Which the fund will be 
diminished, and the security, which was executed. in pursu- 
ance of an arrangement between him and others, for their mu- 
tual benefit, defeated pro tanto. As he is so largely ben- 
efitted, we assume that he elects’to claim under the deed, and 
it will be declared that the store account due by him, consti- 
tutes a part of the trust-fund, which he is not entitled to di- 
minish ‘by way of set-off, or otherwise. 

3rd. Among the debts enumerated, is one with this descrip- 
tion—“ A draft on the same, (Cherry,.Cahill & Co., of Nor- 
folk,) drawn by the same, (B. J. Spruill,) at ninety days ; 
dated 17th December, 1854, with W. P. Gurley as endorser, 
for the sum of three thousand one hundred dollars.” No debt 
answering this description precisely, exists. But there isa 
debt which answers every particular of the deseription, save 
that it is dated on the 7th of December, 1854, instead of the 
17th day of December, 1854. The question is, must this debt 
be rejected? If not, must it be ranked as a debt becoming 
due ninety days after the 7th, or the 17th of Hectehan, 
1854? 

This is a latent, as distinguished from a patent ambigaity, 
and presents a question of identity, as distinguished from a 
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question of constriction, which is fully discussed in. The 
- President, &c., of the Deaf and Dumb Institute v. Norwood, 
Bus. Eq. 65. The difficulty occurs in fitting the description 
to the thing. If a debt, answering the description ‘in eyery 
particular, existed, that would be “the thing.” But there is no 
such debt. That under consideration answers the description 
in six particulars out of seven, i., e., it is a draft on Cherry 
and Cahill, of Norfolk, by B. J. Spruill, at ninety days, with 
W. P. Gurley, endorser, for $3100. But it does not answer a 
part of the seventh particular, i. ¢., it is datéd. the 7th, not 
the 17th of December, 1854. Se, it does not fit precisely ; 
the figure 1 before the 7 being the discrepancy. 

It would be strange if the legal effect of this slight vari- 
ance were to render the deed inoperative in regard to this 
debt. . It may be that, in special pleading, such a variance is 
fatal, But there is adistinction between pleading and deeds, 
wills, obligations and the like. In respect to the latter, the 
law gives them effect “ut res magis valeat quam pereat.” 
The reason of the distinction is asound and practical one. “ If 
the name be mistaken in a writ, a new writ may be purchas- 
ed of common right, but if it were fatal in leases and obliga- 
tions, the benefit of them would be wholly lost, and, there- 
fore, one ought to be supported and. not the other.” The 
Mayor of Linn Regis, 10 Rep: 120; Mayor of Stafford v. 
Bolton, 1 Bos. and Pul. 41. We think it clear, under the 
maxim ut res magis valeat &e., that an error ina phrt of one, 
out of sqven particulars of description, j is not fatal, and that 
the debt in question is sufficiently identified by those partie- 
ulars of the description im which there is no variance, and 
that the other particular, or the disagreeing part of it, may 
be rejected as surplusage. 

We do not put our decision on tlie: ground of correctilig a 
mistake ; for equity doesnot interfere for that-purpose against 
oteditors, but leaves them to stand:on their rights. Our de 
cision is. made under the rule that where moré than one de- 
scription is given, and there is a discrepancy, that description 
will be adhered to,’as to which there is’ the least likelihood 
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that a mistake would be committed, and that be rejected, in 
regard to which mistakes are more apt to be made. This is 
arule of frequent application. Ifa tract of land be described 
by natural objects, or corner trees, and also by course and 
distance, and there turns out to be a discrepancy, the latter 
description is rejected. 

So, if a father had made a parol gift of five negroes to his 
son, and in his will says, “I give to my son five negroes, to 
wit, (giving their names,) being the negroes I have hereto- 
fore put into his possession,” and it turns out that the will 
names the wrong negroes, that description will be rejected, 
and the other description adhered to; for he is more apt to 
be mistaken as to the names, than as to the fact that they are 
the negroes which he had before put into his son’s possession, 
as to which there can be ne mistake; Lowe v. Carter, 2 
Jones’ Eq. 383. This does not conflict with Barnes v. Simms, 
5. Ire Eq. 392 ; for in that case there was but a single descrip- 
tion, to wit, thename. If that had been rejected there would 
have been no déscription at all. In Knight v. Bunn, 7 Ire. 
Eq. 77, the note of D. A. F. Ricks did not correspond with 
the description in the deed in a single particular, and by re- 
jecting the particulars of description which did not corres- 
pond, no description would be left. 

In our case we can reject one description—that in regard 
to the date—and still have six other particulars of description 
in regard to all which there isa full correspondence. So, 
the question is reduced to this—Is it more likely that there 
should be an error in siz particulars than in one ? 

As the debt in question fits the description, the date being 
rejected as erroneous, it follows that it must be paid accor- 
ding to the true date. 


Per Cori. Decree accordingly. ° 
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PATRICK PETERSON against JAMES -T. MATTHIS and another, 


An injunction to prevent the setting up of a fraudulent deed, embracing the 
whole estate of an old man past the age of active labor, is a special one, 
and the bill of the plaintiff may be read as an affidavit in reply to the de- 
fendant’s answer, 

The mischief in such a case is irreparable, and the injunction will be contin- 
ued to the hearing. 


Appgat from the Court of Equity of Senace Bike Dicx, 
J., presiding. . 
The bill was filed by the plaintiff, an old man ‘aged about 
seventy years, alleging that the defendant Matthis -had ob- 
tained from him, by fraud and circumvention, deeds for all 
his land, being two tracts, worth ten or twelve thousand dol- 
lars, and for sixteen slaves, worth dollars; that the 
said deeds purport to be for natural love and affection, and, 
as to one, for the further consideration of five dollars; and as 
to the other, for one dollar; that the defendant Matthis is in 
no manner related to the plaintiff, by blood or marriage, and 
that there was no valuable consideration ever paid to him fof 
this property, or agreed to be paid ; that the deeds in ques- 
» tion, if they are not entire forgeries, were executed at a time 
when the plaintiff was stupified with liquor and unconscious 
of the transaction, and that-he had been seduced into that 
condition by the acts of the defendant: Matthis and his co- 

‘operators, Register and Merritt, who witnessed the deeds ; 
that the plaintiff is, beside being old, as above stated, entirely 
illiterate and much addicted to the excessive use of ardent 
spirits, and that if he signed the papers now put in use, it was 
done when he was entirely drunk and insensate, away from 
his immediate friends, neighbors and relations, of whom he 
had several living near him, and by a conspiracy between 
the defendant Matthis and his witnesses, the two latter of 
whom lived out of his neighborhood ; that when these deeds 
were brought-forward to be proved, which was out of term 
time, Matthis, in the presence of the witness Register, request- 

-ed the clerk to keep the probate a secret. 
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He further alleges, that, after finding out that the said Mat- 
this wa’ setting up deeds of the description stated, the plain- 
tiff demanded that the same should be surrendered to ‘him 
for cancellation, and that he should disclaim an interest un- 
der them, which he refused to do. 


The prayer of the bill is, that the said deeds be surrender- 
ed to be eancelled, and that the defendant Matthis be re- 
strained, by an injenction, from commencirg or prosecuting 
any proceeding at law to get possession of any of the proper- 
ty embraced in the deeds. 


An injunction issued accordingly. The defendants an- 
swered, and on the coming in of the answers, moved that 
the injunction should be dissolved. 


His Honor refused to dissglve the injunction, but ordered 
it to be continued till the hearing of the cause, from which 
order the defendants, by leave of the Court, appealed. 


Shepherd, for plaintiff. 
* Strange, for defendants. 


Barrie, J. This cause comes before us upon the appeal 
of the defendants, from an interlocutory order of the Court 
below, which over-ruled a motion to dissolve the injunction, 
and continued. it until the hearing. In the argument here, 
the injunction has been considered by the defendants’ coun- 
sel, as if it were an ordinary one, against a judgment at law. 
It is, in truth, aspecial one, the dissolution of which, might 
work irreparable mischief to the plaintiff; for what greater 
injury, in a worldly point of view, could be done to an old 
man, long past the age of active labor, than to take from himall 
his land and slaves, worth fifteen or twenty thousand. dollars? 
In the cases of Capehart v. Mhoon, Busb. Eq. 30, and Lloyd 
v. Heath, Ibid, 39, and the eases therein referred to, the prin- 
eiples of the two species of injunctions, are fully discussed 
and settled. In an injunction, like the present, the bill may 
‘be read as an aflidavit, in opposition to the answer, and the 
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Cowrt will not dissolve the injunction, when the rights of the 
parties are contested, until an opportunity is given to the 
plaintiif to establish his case by proof. 

This view of the case makes it unnecessary to consider 
whether the answers of the defendants -are full, fair, and di- 
rectly responsive to all the material allegations of the bill. - 

Our opinion, then, is, that the interlocutory order made in 
the Court below was right, and must be affirmed with costs. . 


Per Corr. Decree below affirmed. 








SUSAN FALKNEN against JAMES T. STREATOR and another. 


*A Court of Equity will not interfere to prevent a party from dismissing hig. 


own suit, althonzh 1t may have }een instituted to establish a second equity; See 


for such claiant of a second cquiiy can file a bill against both the parties 
tw the former suit, and thus recover lis interest. 
The Court interferes to protect equitable interests in a suit at law, from neces- 


sity. x 
Appeat from the Court of Eyuity of Anson County, hia, Hon- 
or, Judge Dick, presiding. . 

Mr. Llargrave produced i in open Court the following power 
er of attorney, xd in pursuance thereof, asked that the suit 

@ be dismissed at the plaintifi’s cost, viz: 

“T, Susan Falkner, the plaintiff in the above stated case, 
do hereby authorise and direct Thomas S. Ashe and J. R. 
Hargrave, or cither of them, to have the said suit dismissed 
at my cost, as the amount therein in controversy, has been 
settled. June 7th, 1856. Signed, Susan Faukner.” 

This motion was opposed by Joseph W.- Falkner, who, 
through his counsel, produced the following power of attor- 
ney: ‘ Know all men by these presents, thatI, Susan Falk- 
ner, have this day authorised, constituted and appointed, Jc- 
seph Falkner my true and lawful agent and attorney, in my 
name, behalf and stead, to sue for, and recover, from James 

38 , s 
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T. Streator the following negroes, to wit, Jack, Rachel and 
child Jane, Lydia and Lavinia; and to employ counsel, and 
to do all other acts necessary for the recovery of the said ne- 
gro slaves, in as full and ample a manner as I myself could do, 
were I personally present; and the amount of recovery he is 
to hold and keep for the use and benefit of A. W. L. Falkner, 
‘ his ward. And I hereby bind myself, my heirs and execu- 
tors, to ratify and confirm all the acts and doings of my said 
attorney. Given under my hand and seal the 18th day of 
January, 1856. Signed, Susan Farxner, [Seal.]” 
His Honor being of opinion that the second power of attor- 
ney was a revocation of the first, ordered the bill to be dis- 
missed, from which order the said Joseph W. Falkner appeal- 
ed to this Court. 
. 
Dargan, for plaintiff. 
No counsel appeared for the defendants in this Court. 


Pearson, J. Where an action at law is instituted in the 
name of one for the use of another, jurisdiction is frequently, 
exercised in Equity to enjoin the plaintiff at law from dismiss- 
ing the action. This is put upon the ground of necessity, for 
the right in controversy being a legal one, can only be estab- 
lished by an action at law; and unless the party entitled to 
the beneficial interest is allowed to use the name of the pamy 
in whom the legal title is vested, the cestuz gue wse would be 
entirely without remedy. 

* This necessity does not exist where the right in controversy 
is an equitable one. For, if the party entitled to the first 
equity dismisses a suit in Equity brought in his name by the 
“party entitled to the second equity, which can only be work- 
ed out through the first equity, or if he refuses to allow his 
name to be used upon a proper offer to indemnify against the 
costs, the party entitled to the second equity may file a bill 
against both plaintiff and defendant in the suit which was 
dismissed, upon a charge of collusion, and in that suit, provi- 

' ded hé€stablishes his own equity, he may establish the equity of 
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the one defendant against the other, out of which his equity 
grows, and thus obtain complete relief. For instance, in this 
case, a bill may be-filed by A. W. L. Falkner against ‘the 
present plaintiff and defendants, and if the plaintiff in that 
bill is able to establish an executed trust in his favor, as dis- 
tinguished from a mere executory voluntary trust, he may 
then, upon the charge of collusion, set up any equity which 
the plaintiff in this bill may have against the defendants. So 
there is, in cases like the present, no neeessity for calling up- 
on the Court to prevent party from dismissing his own suit s \ 
and no precedent can be found for the exercise of so stringent 

a jurisdiction. Indeed, the second equity can only be estab- 

lished by an original bill, and cannot be passed upon as is at- 

tempted by the present motion. For, as the matter is now 

before us, we are wholly unable to decide whether A. W. L. 

Falkner is entitled to an executed trust, gr to a mere executo- 

ry voluntary trust, which a Court of Equity will not enforce. 

In this proceeding the only evidence before us.is the power 

of attorney which leaves open the very question upon which 

the right of A. W. L. Falkner to come intd#this Court de- 

pends. There is no error. ‘ The order of the Court below is 

affirmed, 


Per Curr. - Order below affirmed. 
a 








. : bes ; . 
MARTHA E. BATEMAN against CHARLES LATHAM, administrator. 


The proceeds of land, sold for partition under the provisions of our Act of As- , 
sembly, to which an infant is entitled, remain real estate until such infant + 
comes of age and elects to take them as money. 

The claim which a wife has against the administrator of her husband for . 
money arising from the sale of her Jand which he,bad received, is a simple 
corftract debt, and must be so treated in the course of administration. 


Apreat from the Courtgf — of ee County, Fall. 
Term, 1856. J f 
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Maria Gregory, by the will of her father, Samuel Gregory, 
became seized in fee as a tenant in common, with Frederick 
Gregory, Mackey Gregory, and Mary Gregory, as tenants in 
common of a tract of land lying in Chowan County. The 
said Maria Gregory intermarried with Nathaniel J. Beasley, 
and died, leaving the plaintiff, Martha Elizabeth Beasley, her 
only child and heir-at-law, and the said Nathaniel J. Beasley 
became tenant hy the curtesy to all the land, of which his 
wife, the said Martha, died seized. The said Martha Eliza- 
beth, by her father and next friend, joined with the other 
tenants in common, in a petition to the Court of Equity of 
Chowan for the sale of the said land for the purpose of parti- 
tion. A decree of sale was accordingly made, and the land 
sold, and, after paying the costs of the proccedings, there was 
paid into the office of the clerk and master of the said Court, 
the sum of one thousand dollars, as the separate share of the 
said Martha Elizabeth Beasley, subject to the life estate of 
Nathaniel J. Beasley as tenant by the curtesy. 

At the Apeust Term, 1836, the said Nathaniel J. Beasley 
became the’guardian of his daughter, the said Martha Eliza- 
beth, and, as such, entered into bond with sureties, and receiv- 
ed the said sum of one thousand dollars from the clerk and 
master in Equity of Chowan. 

Martha Elizabeth Beasley intermarried with Andrew J. 
Bateman, in July 1851, and in October of the same year her 
father, the said N. J. Beasley, died. Suit was then bréught 
in the County Court of Chowan by plaintiff and her husband, 
for the money which N. J. Beasley had in his hands as plain- 
tiff’s guardian, and a recovery had for the sum of vne thous- 
anddollars, which was paid into the oflice of the said County 
Court by one of the suretics to the guardian-bond. 

The bill alleges that it was agreed between the plaintiff 
and her husband, the said A. J. Bateman, that he should re- 
- ceive the said sum of money.from the clerk’s office ayd invest 
it in property for her sole #ffid separate use ; that he did re- 
ceive it, and did invest four hungred and fifty dollars of the 
said sum in the purchase of a negro woman by the name of 
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Amy, and her child, and took for her the following instrument 
of writing, viz: “Received July,10th, 1853, of Andrew J. - 
Bateman, for Mrs. Elizabeth Bateman, four hundred and fifty 
dollars in the purchase of Amy and child.” Signed, 

| “Berry Mrexms.” 

This instrument was never proven or registered, but the 
slaves were delivered to her husband at the time of the sale ;. 
and that her said husband frequently declared that he had 
purchased the said slaves with her money, and held them 
for her sole and separate use and benefit. 

The hill further alleges that A. J. Bateman, her husband, 
died intestate on the Ist of July, 1855, and that the defend- 
ant, as adininistrator, took the slaves Amy and child into his 
possession, and sold the same against plaintiff’s wishes, as a 
part of his intestate’s estate for $1010. The prayer of the bill 
is, that the said adiministratur account and pay over to plaintiff 
the amount for which Amy and child were sold, also that he 
pay the balance of the thousand dollars which came to her 
husband’s hands, but which was not invested, out of the as- 
sets? r 

The answer of the administrator does not profess to know 
anything of the matters set forth in the bill, and insists that 
the allegations be proven. He answers, however, as to the as- 
sets in his hands, and avers that there are not more than enough 
to pay the judgment and bond creditors, and insists that if 
plaintiff has any equity she is upon the footing of simple con- 
tract creditors, and her claim will not be reached. 

There were replication, commissions and proofs} also an 
agreement of counsel, filed as evidence in the cause, “that 
there are lon de)ts of defendant’s intestate suflicient to -ab- 
sorb the entire estate of the intestate in the hands of the ad- 
ministrator.” 

The cause was set for hearing .upon the bill, answer, exhib- 
its, agreement of the parties and the proofs, and heard below, 
when a decree was made for.the whole sum, for which Amy 
and child-were sold, and fot the $550 which had not been in- 
vested ; from which de®ree the defendant appealed. - 








y eoverture. The money being hers, the slave in which 4 
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W. A. Moore, for plaintiff. 
Smith, for defendant. 


Barrie, J. The proceeds of land sold for partition under 
the provisions of the Revised Statutes, ch. 85, sec. 7, (Revised 
Code, ch. 82, sec. 7,) to which an infant is sntitled, remain 
real estate until he or she comes of age and elects to take 
them as money. Scull v. Jernigan, 2 Dev. and Bat. Eq. 144; 
Dudley v. Winfield, Bus. Eq. 91. In the present case the 
plaintiff came of age before she married, but there is no 
testimony to show that she elected to take the proceeds of her 
land as money ; on the contrary, it appears that her guardian 
had wasted them, and she and her husband were compelled 
to sue upon the guardian-bond for the purpose of recovering 
them. At the time when the amount recovered was received 
by her husband, she had no power, by her election, except 
upon her privy examination, to change the quality of the 
money from realty to personalty ; because she was then wnder 


husband invested a portion of it became her property, Still 
retaining, as between her and him, the quality of real estate. 
The identity of the money with which the slave was purchas- 


ed and paid for, the testimony establishes beyond all doubt. 


Her right to follow the fund is a clear and well established 
principle of equity. See Black v. Ray, 1 Dev. and Bat. Eq. 
443, which cites yall v. Ryall, 1 Atk.59. The husband was 
entitled to the use of the slave during his life, but upon his 
death, the woman, and child which she had borne, belonged 
to the plaintiff, and she had the right to claim them from the 
defendant as the administrator of her husband. But, as he 
sold them, and has the proceeds in his hands, she may assent 
to the sale and demand the money. This, by her bill,-she 
has done; and to that extent she has a right to have the de- 
cree, made i in her favor in the Court below, affirmed. As to 
the residue of the money received by her husband from the 
proceeds of her land, and of which she cannot show the appli- 


. eation by him, she has, indeed, a clafin for it, against his es- 
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tate, but it is only in the capacity of a simple contract. credi- 
tor. Benbury v. Benbury, 2 Dev. and Bat. Eq. 235. “The 
decree, therefore, so far as it adjudges that this claim has the 
dignity of a bond debt, must be reversed. It is admitted by 
the counsel on béth sides that there are bond debts outstand- 
ing against the estate of the intestate, more than sufficient to 
absorb all the assets in the hands of the defendant as his ad- 
ministrator. The decree in this Court must, therefore, be re- 
formed in accordance with this opinion. 

The reversal of the decree, in part, entitles the defendant to" 
the costs of this Court. Harris v. Lee, 1 Jones’ Rep. 225. 


Per Corta. Decree accordingly. 








GEORGE BOYD and others against JOHN H. SMALL and another. 


A Zyoman, in comtemplation of marriage, conveyed land and slaves in trust 
or her sole and separate use, with power to dispose of the same by will or 
deed, and in default of such disposition, then to her issue; and in default of 
issue, then to her heirs-at-law and distributees; she dies without having dis- 
posed of the property and without.issue; Held, that the husband took the” 
slaves under the above limitation in preference to the next of kin. 

Under the statute of distributions, the word “ distributees” is a word of limita- 
tion, and not a word of purchase, and, in its use under the statute, the rule 
in Shelly’s case has a like operation with respect to personalty, as the 
word “heirs” has at common law with respect to land. 


Cause retnoved from the Court of Equity of Beaufort County. 
In 1835, Mary Boyd, being possessed of land and slaves, by 
deed, reciting that she was about to be married to one Sam- 
uel Smallwood, conveyed said lands and slaves to George 
Boyd in trust, after the marriage, for her sole and separate 
use, with power to dispose thereof by deed or will, and, in de- 
fatilt of such disposition, to her issue, and in default of issue, 
“to hold jn trust for the heirs-at-law and distributees of the 
said Mary.” 3 ; 
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The said marriage took place. After several years the 
wife died (leaving her hushand) without having had issue, 
and without having executed the power, reserved in the said 
deed, of conveying the property hy deed or by will. 

George Boyd, the trusive, died intestate as te this trust 
property, and John T. Small was appointed his administra- 
tor, and certain moneys belonging to this trust-fund came to 
his hands. 

Thomas Tuten was appointed administrator uf Mis. Mary 
Smallwood. 

The bill is filed by the plaintiffs, who are the nephews and 
nieces of Mary Smallwood, being the children of deceased 
brothers, to recover the trust-fund which may be in his hands, 
and prays an account. 

Answers were filed by the defendants, Small and Tuten, 
admitting the material facts as set forth, but the former states 
that Samucl Smallwood, the hasband, has uetiiied him that 

She claims the said fund, and has forbid him from. paying it 
over to any one but himself, and he asks te be protected We 
a decree of the Court, in disposing of the amount in his 
hands. 

The cause was set for hearing upon the bill, answers and 
exhibit, and sent to this Court hy consent. 


Stubbs and Lodiman, for plaintiffs. 
No counsel for defendants in this Court. 


Pearson, J. A woman, in contemplation of marriage, con- 
veys land and slaves in trust, atter the marriage, for her svle 
and separate use, with power te dispose thereof hy deed or 
will; in default of stich disposition, to her issue, and in default 
of issue, “to hold in trust to her Acirs-at-law and distribu- 
tees.” She dies witheut executing the power and without is- 
sue, leaving her husband surviving her, and also several 
nephews and nieces, who are her nearest of kin.’ The ques- 
‘tion is, are the nephews and nieces entitled to the slaves as 
purchasers under the word “ distributees?” If not so eutitled, 
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and the slaves vest in the administrator of the wife, does he, 
after payment of debts, hold them for her nephews and njeces, 
or for her husband ? 

The title to the land does not come in question, but the le- 
gal effect of the deed in regard to it will serve to illustrate 
the subject of the slaves. Suppose’'there had been no limita- 
tion of the land “to the heirs” of the grantor, there would 
have been a resulting trust to her in fee simple. So the addi- 
tion of these words is merely an expression of what would 
have resulted to her hy implication of law, at all events, by 
force of the rule in Shelly’s case. The word Acts isa word of 
limitation, and not of purchase. So, she had a» fee simple ex- 
pectant upon the power and the other limitations in the deed, 
and her heirs take the land by descent and not hy purchase. 
The word ¢isiributees has the same signification in respect to 
personal property, that the word Acirs has in respect to Jand, 
and denotes the person, or persons, upon whom the estate de- ‘ 
volves by act of law, upon the death of the absolute owne 
So, if this limitation to her <(/sdi77uéecs had not been mad 
there would have been a resulting trust tu the grantor of the 
absolute property in the slaves, and the addition of that word 
is mercly an expression of what would have resulted to her 
by implication of law, and as it is scttled that the rnle in 
Shelly’s case is applicable to a conveyance of slaves, it follows 
that, at all events, the word “ distributees” is a word of limi- 
tation, and not of purchase. So, the grantor had the absolute 
estate, expectant upon the power and the other limitations in 
the deed, and her nephews and nieces, or nearest of kin, can- 
not make title to themselves as peu chasers, 

By way of further illustration, suppose the wity had. sur- 
vived the husband, can any motive be suggested. why it should 
have been her intention to restrict her estate? We can. con; 
ceive of none. On the. contrary} in that event, it is reasona- 
ble to suppose she intended to be the absolute owner of. her 
own property, the power to.dispose of it by will or otherwise 
without the assent of the husband, being intended. inerely to 
secure a right, of which her coverture would deprive her. 
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This is manifest, from the fact that no words of special de- 
scription, necessary to denote purchasers, are used—such as 
children, nephews and nieces, or individuals by name; but 
general terms, such as the law would have implied, are used ; 
the legal effect whereof was to leave the absolute estate in 
her. | 

Upon the death of a feme covert, the husband is entitled 
to administration upon her estate, and, after payment of debts, 
he is entitled to the surplus for his own use. The statute of 
distributions, 22nd Charles 2nd, does not embrace the case ; 
and if a third person. takes out letters of administration upon 
the estate of the wife, it is settled that the husband is entitled 
to the surplus after the payment of debts, because the case 
dloes not fall within any of the provisions of the statute of dis- 
tributions. In this point of view, it is difficult to see how the 
nephews and nieces, eyen if it be supposed that the word dis- 
tributee is a word of purchase, could bring themselves within 
the description, because a married woman has no distribu- 
tees. :; 
Peterson v. Webb, 4 Ire. Eq. 56, is not in point. There the 
trust was for the husband and wife, during their joint lives, 
and if he survived her, “ then to him for life, remainder to 
her next of kin, under the statute of distributions ; and it was 
held, that as an estate for life was expressly given to aim, he 
was thereby excluded from the absolute estate. 

In Davenport v. Hassell, Bus. Eq. 29, it was held, that un- 
der the Uescription “ nearest blood kin,” a sister takes, to the 
exclusion of nephews and nieces, the children of a de- 
ceased sister. “ Next of kin,” or “nearest of kin,” does not 
include those who are entitled by representation. The statute 
of. distribution uses, the words “next of kin of the intestate 
who are in equal degree, and those who legally represent 
them,” which is aptly .expressed ‘by the word “ distributees.” 
Henry v. Henry, 9 tre. Rep. 278. 

So, in our case, the very word is used which appropriately 
signifies those upon whom the personal estate devolves by: law, 
upon the death of the owner of the absolute estate, and it fol- 
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lows, just as conclusively, that the word is one of limitation, 
and not of purchase, as that the word “ heirs,” in respect to 
the land, is a word of limitation. 

It will be declared to be the opinion of the Conrt that the 
plaintiffs are not entitled to the slaves as purchasers under 
. the deed; nor are they entitled to demand the slaves from 
the administrator of their deceased aunt, as the right to the per- 
sonal estate does not devolve upon them by act of law. The 
bill will be dismissed with costs. 


Per Curram. Decree accordingly. 








RICHARD COUSINS against ROBERT WALL. 


Where the vendor of a tract of land, who is bound, under a written covenant, 
to make title to A on the payment of the purchase-money, makes the title, 
to B, who advances the money for the accommodation of A, and takes the 
conveyance under a parol contract, that he is to held. the laud as security 
for the loan, A is entitled, on the re-payment of the money, to a con- 
veyance, and this contract is not affected by the statute of frauds. 


Cavse removed from the Court of Equity of Beaufort county. 

Phe plaintiff had agreed to purchase from W. B. Rodman, 
at the price of $200, the tract of land in question, together 
‘with a quantity of lumbey, worth about $100, for which he 
gave his note for $200, due on the Ist of January, 1855, with 
interest from the date, also-another note for $100, due on.the 
Ist of January, 1856, with interest, in like manner, from the 
date, (which was sometime in 1853). At the time of the ex- 
ecution of these notes, plaintiff took a bond from Mr: Rod- 
man to make him a fee simple title on the payment of the 
said notes, and at the same time he took possession of the 
land and put some small improvements on it. ' 

About the 1st of January, 1855, when the first note became 
due, the defendant, at the instanve and request of the plain- 
tiff, paid not only the uote for $200 then due, but also the 
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note for $100, and thereupon the land was conveyed by Rod- 
man to the defendant, and the two notes, as well as the cove- 
nant for title, mutually surrendered and destroyed. The 
plaimtiff, who had married a daughter of the defendant, con- 
tinued to reside on the land, with his family, until about the 
month of June following, when, upon the occurrence of a 
rupture between the plaintiff and his wife, which resulted in 
a separation, the defendant, for the first time, denied the trust 
on which he had taken the title for the land, and brought 
suit for pussession, to September Term, 1855,-of Beaufort 
County Court. 

The plaintiff avers that the money paid by defendant to 
Rodman was a loan to him (plaintiff) and that the conveyance 
from Rodman to him was understood, and expressly agreed, 
to be but a security for the said swn of money, and that ac- 
cording to the same agreement, whenever the plaintiff repaid 
that swn, with interest, the title was to he made te him (plain- 
tiff). The plaintiff alleges that he had tendered the said sum, 
with interest, to the defendant, which he has refused to re- 
ceixe. The prayer of the bill is for en injunction, which was 
issued in vacation, aud which awaits the result of the hear- 
ing; «also, for a conveyance of the land to him according to 
the agreement. 

The defendant, in his answer, denies that there was any 
trust, and says he purchased without any such understanding 
or agrecment as that alleged by the plaintiff, lut says he in- 
tended the land as a residence for his son-in-law and dauglt- 
ter, and after making the purchase, anc taking the title, he 
did gratuitously, and without any consideration, tell the plain- 
tiff that hemight have the land it he would pay him back 
the money he hal paid, with interest; and Ire relies up-, 
on the statute of frands as a bar to-the plaintifi’s recovery. 

There were replication to the answer, commissions and 
proofs. i : 

The cause being set down for: hearing, was sent. to- this 
Comt by consent. ' 
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Lodian, tor plaintiff. 
Donnell, tor defendant. 


‘ ‘ 

Barrie, J. The waterial facts of this case are very simi- 
lar to those in Cloninger v. Summit, decided at the last Angust 
Term in Morganton, and reported in 2 Jones’ Equity Reports 
513, and the principles announced in that case must govern the 
present. The testimony satisfies us, beyond « doubt, that.the 
defendant advanced his money, and took a title to himself for 
the lot in question, upon a promise made to the plaintiff, 
that he would convey it to him whenever he should repay 
him the purchase-money, with the interest accrued thereon. 
Besides the circumstances of the ‘possession retained by the 
plaintiff, and the improvements made thereon by him, we 
have the positive testimony of Mr. Selby, that such was the 
agreement between the parties. It is true, that this testimo- 
ny was parol, and the defendant relies on the statute of frauds 
to prevent its effect. This objection is fully answered by the 
case of Clminger v. Summit above alluded to. Changing 
the names, what is said in that case is directly applicable to 
to this: “ Dy force of the contract, the plaintiff, in view 6f this 
Court, was. the owner of the land. Rodman held the legal 
title, in trust, to secure the payment of the purchase-money, 
and then in trust for the plaintiff. Had Rodman sold theland 
to a third person, with notice, the purchaser would have been 
a trustee tor the plaintiiT. The substance of the arrangement 
was, that the defendant should be substituted in the place of 
Rodman as a trustee for the plaintiff” By paying his money 
and taking the legal title to hinisclf, the defendant held the 
legal title, in trust, to secure the repayment of the purchase- 
money, and then in trust for the plaintiff. The defendant 
never contracted to sell or convey the land, or any interest 
therein, to plaintiff; for, at the tie of agreciment; he had no 
title or interest in the land, and it was only by the force of 
the agreement, that he was permitted to take the legal title, 
and byethe same act he took it in trust for the plaintiff. It is 
manifest that the statute of frauds does Het apply. ° 
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The plaintiff, upon the repayment to the defendant of all 
money advanced by him for the lot of land in question, with. 
interest thereon, as to which there must be an account, is en- 
titled-to a conveyance of the said lot, and he may have a de- 
cree accordingly. 


Per Curia. Decree accordingly. 








JAMES HOLDERBY, administrator, against ANNE ELIZA WALKER 


and others. 


Where a husband willed his whole estate to his widow for life, with remain- 
ders over, upon the expiration of such life-estate, and the widow, dissenting 
from the will, took a third of the estate, it was Z/eld, that the remainders 
limited of the other two-thirds, vested in possession immediately. 

(Construction of a will as to a charge for the maintainance and education of 
an infant.—Question of intention depending on the peculiar phraseology of 
the will—Substitution of one trustee for another.) 


Cavsr removed from the Court of Equity of Rockingham 
county. 

The questions presented in this case arise on the will of 
James Currie, who died in the year 1835. The following are 
the clauses of the will, which are material to the enquiries 
involved, viz: “I devise and bequeath to my beloved wife, 
Mary Anne, for and during her natural life, all my lands, 
negroes and other property, of every description, including 
the money on hand at my death, as well as such as may then 
be due me, subject, however, to the debts and funeral expen- 
ses aforesaid. 

“ At the death of my beloved wife, I desire all the estate, 
real aiid personal, embraced in the above bequest in her fa- 
vor, as well as the increase of the negroes from this date, to 
be divided into two-equal parts; one of which, I devise unto 
William R. Walker and his heirs forever; or in tase of his 
death, before that time, to such children of the said William 
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R. Walker as may be living at his death, and their heirs for- 
ever. The other of which parts, I devise and bequeath to 
Elizabeth Ellington, daughter of William M. Ellington, and 
her heirs for ever, in the event that she lives to be married ; but 
in case of ther death, without having married, then, I lasiee 
and bequeath the whole of this half, or part, unto William R. 
Walker and his heirs forever, or in the case of his death, be- 
fore that event, to his children living at his death. In the 
mean time, between the death of my wife, and the marriage 
of the said Elizabeth, after the death of my wife, it is my 
wish and desire, that my executor, hereafter named, hold, 
. use and apply, as trustee, that share or part of my estate, given 
unto the said Elizabeth Ellington, in fee simple, in the event 
that she marries, to the following uses, to wit: the comforta- 
ble and respectable maintenance and support of the said 
Elizabeth Ellington, and to the educating her in a style and 
manner suited to her sphere in life. 


“Tt is my desire that the said Elizabeth Ellington, during 
the life of my wife, be educated out of the income from the 
property which I have given her for life, if the income shall 
suffice to defray this and the other expenses of my wife. But 
if the income of my wife shall be insufficient to discharge all 
her reasonable expenses and to furnish the means to educate 
suitably the said Elizabeth Ellington, then, I desire and di- 
rect my executor to appropriate a sufficiency of any monies 
belonging to my estate, to that purpose, or raise money for 
that purpose, by sale of property, such as my wife can spare 
with the least inconvenience. . 


“Tt is my will and desire, that in the event it shall be as- 
certained, by actual experiment, that my wife cannotso man- 
abe the jand and other property, given her for life, as to de- 
fray her annual expenses, my executor shall sell the entire pro- 
perty, real and personal, and put the proceeds thereof, as well 
as any other monies belonging to my estate, to intere8t, and 
that he pay to my wife the interest thereon annually, to be 
used by her according to her’pleasure, save and except, she 
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apply a suficicney thereof to the educating of Elizabeth El- 
lington.” 

Willian I. Walker, the executor named in the above will, 
died in the life-time of the testator, and the plaintift qualified 
as adininistrator with the will annexed. Mary Avne Currie, 
the widow, dissented trony the will of her hushand, and re- 
ceived her year’s allowance and distributive share, as well as 
her dower, and it is admitted, in the pleadings, that, by her 
dissent, the life-estate of Mrs. Currie being removed out of 
the way, as fo all the property not assigned to her, such pro- 
perty has, or will, by the assent of the executor, become vest- 

“el in possession; and further, that under the limitations of 

this will, the part intended for William R. Walker, has, by 
his death, hecome vested in his children, who are made de- 
. fendants in the cause. 

The questions made by the execntor, and on which he asks 
the instruction of the Court, are, whether the charge for the 
maintenance and education of Elizabeth is confined to her 
share, «or whether it is imposed equally upon the share given 
to Mr. Walker’s children ? 

If the amount is to be raised out of her estate, what amount 
will be deemed necessary for her comfortable and respecta- 
ble maintenance and support, and for her education in a style 
suitable to her sphere in life ? 

Whether he will be justitied in paying over the sums rais- 
ed by him for the education, &c., of Elizabeth Ellington to 
Mrs. Currie, who has been appointed her guardian ? 

* Answers were put in by Elizabeth Ellington and the chil- 
dren of Wim. R. Walker, in which the facts as above stated 
are admitted. , 

The cause was set for hearing upon the bill, answers and 

exhibits, and removed to this Court by consent. 


Gorrell, for plaintiff. 
J. T. Morehead, for defendant. 











DECEMBER TERM, 1858.. 49 





Holdery v. Walker. 





Barrie, J. It is.admitted by the parties to this contro- 
versy, that the dissent of the widow to the will of her hus- 
band, discharges’the share of his estate, which she takes un- 
der the law, from the -burden of maintaining and educating 
the infant defendant, Elizabeth Ellington. Itis admitted far- 
ther, that as the life-estate intended by the will for the widow, 
is remoyed out.of the way as to all the property which has 
not been assigned to her, such property has, or will, by fhe 
assent of the executor, become vested in possession. It is ad- 
mitted, also, that the children of William. R.. Walker, in the 
event which -has happened, take the share of the estate given . 
by the will to him,-and the only question presented to us is, 
whether the charge for the support and education of Eliza- 
beth Ellington, i is confined to her share, er is imposed equally 
upen that given to Walker’s children. We have no hesita- 
- tion in saying, that it is. restricted to Elizabeth’s own share. 
This is manifest, from two-or three provisions of thé will. 

While the widow should live, the charge was imposed up- 
on her life-estate, provided it yielded income enough for her 
support, in addition to what might be required for the main- 
tenance and education of her niece. If the income were not 
sufficient for both purposes, then the executor was directed 
to sell such property as his “wife could spare with the least 
inconvenience.” But if his widow should die before the mar- 
riage.of Elizabeth, then the share which was given to her, 
was alone to.be applied for her use. - In other words, as soon 
as the estates given to the legatees in remainder should vest 
in possession, then each share was to bear its own burden. 
The same result which: would have. been arrived at by the 
death of the widow, had:she taken: under the ‘will, must, in 
our opinion, be brought ab@ut by her dissent: 

The.executor is constituted a trustee for Elizabeth Elling- 
ton, but if it’be desirable that her aunt, the defendant Mary 
A. Currie, be substituted in his place, we can see no objec- 
tion; provided she be a suitable person ; as to’. which, there 
must be an enquiry, if the parties desire it. -- °°. 

There must alse be an onus? as to the amount nevessary 
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for the “ comfortable and respectable maintenance and sup- 
port of the said Elizabeth Ellington, and to the educating 
of per in a style and manner suitable to her sphere in fife,” 
which must be’ raised out of her share of the testator’s estate. 
This will embrace what is necessary for her board, clothing 
and other usual incidental expenses, as well ‘as tuition, while 
at school ; Lindsay v. Hogg, 6. Ire: Eq. Rep. 3. 

There must also be a reference for taking all necessary ac- 
counts appertaining to the plaintiff’s administration ; and the 
cause will be retained for further directions. 


Per Ovria. Decree accordingly. 








BENJAMIN BARNAWELL «and wife against GIDEON B. THREAD- 
GILL and others. 


_ GIDEON B. THREADGILL and others against BENJAMIN BARNA- 
WELL and wife. 


Parties to a compromise must deal with each other upon an equal footing. 

Where a party to a suit, with all the knowledge on his part, of the only doubt- 
ful matters in dispute, entered into an arrangement with the agent of the 

- other party, by which the principal was to get not more than one-twen- 
tieth of his debt, and it. was a part of the arrangement that it should be 
kept a secret from the principal's counsel and friends, it was Held not to 
be a compromise that would be supported in a Court of Equity. 

(Mere inadequacy of consideration will not defeat the compromise of a doubt- 
ful claim, when it is entered into fairly, and with deliberation) but where 
the parties were not in equal ignorance of their rights, and were not deal- 
ing on equal terms, inadequacy of price may fairly be relied on as proof 
that a party had been imposed on and defrauded. 

A creditor may follow the assets in the hands of legatees and other persons 
claiming as volunteers, or fraudulent alienees of an unfaithful and insolvent 
executor. And such a volunteer is not protected by the fact, that the ex- 
ecutor had sufficient assets to pay all the debts if he had not wasted them. 

In a bill to follow assets fraudulently removed, as it does not proceed on the 
idea of punishing the defendant for a fraudulent removal of the assets, one 

who acted as a mere agent in running off and selling them; but who paid 
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over the price to his employers, is not liable for the value of the property, 
but such a defendant must pay costs. 

Where an executor qualified in 1841, and a creditor commenced a suitagainst 

« him in that year, which pended until 1845, when he obtaingd a judgment, 
and at tlie following Spring Term of the Court of Equity, filed his bill against 
a legatee to follow a part of the assets, (slaves) which he had removed out 
of the State and sold, Held that the statute of limitations did not protect, 
notwithstanding he had had possession, with the assent of the executor, 
for more than three years. ; 

Where a person, standing in a confidential relation to an intemperate execu- 
tor, who has wasted the estate, is found in possession of a part of the as- 
sets, upon a suit by the creditor to follow such assets, it is incumbent on 
him to show dhat he purchased fairly and paid the price. 


Cause removed from the Court of Equity of Anson county: - 
These cases were heard and considered together, and are 
omnenty stated in the opinion of this Court. 


Winston, Sr., and. Ashe, for the plaintiffs in the former 
case, and for the defendants in the latter. 

Bryan, Mendenhall and Dargan, for the defendants in tlie 
former case, and for the plaintiffs in the latter. 


Barrie, J.” The original bill was filed at the Fall Term, 
1846, of the’ Court of Equity for Anson county, by Benjamin 
Barnawell and his wife, against Patrick B. Threadgill, (execu- 
tor of Thomas Threadgill,) Gideon B. Thréadgill, Thomas H. 
Threadgill, Wilson Allen, George Allen arid Joseph W: Al- 
len, in which was stated, substantially, the following case: 
Col. Thomas Threadgill died some time in the year 1836, 
leaving a will, which, after a caveat, was duly proved in 
1841, and the ‘defendant Patrick B. Threadgill, the executor — 
therein named, was duly qualified, and took upon himself the 
burden of its exeeution.. The plaintiffs, Benjamin Barnawell 
and his wife, commen¢ed a suit in October, 1841, upon a 
bond, given by the testator to the feme-plaintiff, who was his 
daughter, the trial of which was delayed until the Fall Term, - 
1845, of the Superior Court of law of Anson county, when 
they teceveréd a judgment for a large sum, to wit, $4950,83 
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and costs, the executor having admitted assets, and having, in 
truth, more than sufficient, in slaves and ‘other property, to pay 
the said judgment. It was alleged that the defendants had pre- 
viously, with the view of defeating the plaintiffs’ expected 
recovery, combined together, and by fraud, procured an or- 
der from the County Court of Anson, at the instance of the 
executor, for a sale of some of the negroes belonging to the 
estate of his testator, under the pretence that the same was 
necessary for the payment of debts, and for distribution, and 
that the defendants, having great influence over the executor, 
who was a very intemperate man, by means of a sale, or pre- 
tended sale, got into their hands several of the slaves, and 
other assets, belonging to the estate of thé testator. It was 
further alleged that, in expectation that -the plaintiffs would 
obtain judgment in their suit at a special term of the Supe- 
rior Court, which was appointed to be held for the county of 
Anson in May, 1845, the defendants, about that time, secretly 
carried off eighteen slaves belonging to the estate of the tes- 
tator, to wit, Keziah, Tony, Beck, Charles, Smiley and child, 
Judy, Jinny, Franky and two children, Dinah, Edmund, 
Will, Laura, Rosanna, Mima and Polly, and sold them, or 
otherwise disposed of them, in thie State of South Carolina. 
The prayer was that the defendants should, by an order of 
the Court, be compelled to bring back the said slaves, or to 
pay the judgment aforesaid, with costs. 

The defendants severally filed their answers, in which they 
denied, each for himself, any combination -or fraudulent pur- 
‘pose, to defeat the plaintiffs’ judgment. They admitted that, 
at the déath of the testator, Thomas Threadgill,*the assets 
belonging to his estate, were amply sufficient for the payment 
of all his debts, (that of the plaintiffs included,) but that the 
assets were wasted by the executor, so that when the plain- 
tiffs obtained their judgment, there was nothing whefewith 
to satisfy it. The defendant Gideon B. Threadgill stated, 
that at the sale, made by the executor in 1842, he bonght and 
paid for three slaves, Keziah, Tony and Laura; that they 
were sold, at public auction, where thany persons, able to 
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buy, were present, and that he purchased fairly, and for a 
full price, and further, that he did. not then know of the debt 
for which the plaintiffs obtained their judgment. He stated 
further, that he purchased Jinny, from the executor, at a pri- 
vate sale, but that she was afterwards levied on by Joseph 
White, the then sheriff of Anson county, and sold, when_he 
became the purchaser at $450, which he paid to the said sher- 
iff. That these were all the slaves he bought of tlie executor, 
and he sent them all to South Carolina, but‘not in- the man- 
ner, nor for the purpose charged in the bill. ‘He also sent 
with them the slaves: Smiley and her three children, which 
had been levied upon by George D. Boggan, who had become 
sheriff of Anson, and that he sold awh. ‘daw es for the sheriff, 
fora fair price, and paid him the money. He stated further, 
that another slave, named Charles, was carried to South Car- 
olina and sold by Thomas H. Threadgill for Patrick B. 
Threadgill, and that the price of $500 was paid by the said 
Thomas, to Young H. Allen and Hull Threadgill, to whom 
the slave had been conveyéd by the said Patrick, as+an‘ in- 
demnity for their suretyship for him. This defendant stated 
further, that the defendant Wilson Allen was his agent, in 
carrying off the slaves aforesaid ; and: he denied that he had 
any agency or connaction with the other defendants in catry- 
ing off their slaves, or that he had any intention. to defraud 
the plaintiffs, or any other persons, by-sending off his own. 
The defendant Thomas HH. Threadgill stated, that the testa- 
tor, who was his grand-father, had, in his life-time, given him ' 
a negro named Will, and to his father, Hull’ Threadgill, two 
negroes, named Edmund and Franky, and by his will had 
confirmed the gifts; that his father had had possession of the 
said slaves many years, and at thé testator’s death, the ex- 
ecutor had assented to the bequests ; that he, the defendant, 
had, at the time stated in the bill, carried off ‘the slaves Will 
and Edmund, and sold the former for $562,50; that while he 
was in South Carolina;-his brother, Joseph Threadgill, brought 
out two slaves, Franky and -her child Harriet, belonging ‘to 
his father. ‘ He insisted that'he and his’ father liad held’ the 
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slaves aforesaid, adversely, for more than three years before 
the bill was filed, and he claimed the benefit of the statute of 
limitations. He denied that he had carried the slaves off to 
defeat the plaintiffs’ recovery, but “ to prevent being harrass- 
ed in the quiet possession of property,” to which he was ad- 
vised he had a good right. 

The defendant George Allen stated, that he was present 
when the slaves, mentioned j in the answers of the other de- 
fendants, were carried off; that about ten days before that 
time, he had sent off into South Carolina, a little girl named 
Dinah, the child of the woman Franky, and sold her for $300; 
that the said girl had been put into his possession by Hull 
Threadgill, whose daughter he had married. He denied all 
combination and connection with, the other defendants, and 
claimed the benefit of the statute of limitations. 

The defendant Wilson Allen, in his answer, denied any 
other connection ‘with the transaction, than as the agent. of 
the defendant Gideon _B. Threadgill, to carry off his slaves, 
for whigh he was paid $50; that he sold the slave Judy for 
$430,255 and paid the money to Young H. Allen, who had a 
deed of trust for her. 

Joseph W. Allen, the. remaining defendant, denied that he 
had any connection whatever with the transaction; that he 
had no interest in any of the slaves carried off; and that he, 
being near the place from which they were about to start, 
Went, as a mere spectator, to see thet, and did see them car- 
ried off. 

These answers were filed at the Fall Term, 1846, when they 
were replied to by plaintifis, and the parties proceeded to 
take their proofs. 

Subsequently, George Allen died, and Wilson Allen, his 
administrator, was made a party, and filed an answer assuch, 
at the Fall Term, 1847. 

At the Spring Term, 1853, the plaintiffs filed a oniatem 
tal bill, in which they set forth as supplemental. matter, that, 
after the filing of. their original Dill, they removed to the 
‘State of Tennessee, leaving theirson, Benjamin F. Barnawell, 
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with a power of attorney, authorising him to prosecute their 
suit ; that he.was a young man, not mich versed in business ; 
that the defendants, who were nearly all his relations, took 
advantage of his youth and inexperience, and, after having 
prevailed upon him to procure from his father and mother, 
the plaintiffs, a sufficient power of attorney for that purpose, 
artfully and fraudulently procured from him the following 
instrument, purporting to be a compromise of their suit: 

“State of North Carolina, Anson County : 

’ Articles of agreement, entered into. this.12th day of J uly, 
1852, between Benjamin Barnawell, of the State of Tennessee, 
of the one part, and G. B. Threadgill, T. H. Threadgill, Wilson 
Allen, and Wilson Allen, administrator of George Allen, all of 
the County. of Anson, and State of North Carolina, of the other 
part, witnesseth: that whereas there is a suit pending in the 
Covrt of Equity, for the County of Anson, wherein Benjamin 
Barnawell and wife, Rebecca, are plaintiffs, and Gideon B. 
Threadgill, Wilson Allen and others, are defendants, in which 
a claim is set up by the plaintiffs against the defendants, for 
certain negro slaves, named in the plaintiffs’ said bill, which 
are alleged to have been carried off to parts unknown by the 
said defendants; and whereas, the parties to the said suit, 
that is to say, the said Benjamin Barnawell, and the said-Gid- 
eon B. Threadgill, T. H. Threadgill, Wilson Allen, and Wilson 
Allen, as the administrator ef George Allen; have agreed to 
settle and compromise the said suit in Equity, and all. the 
claim and right of the said Barnawell and. wife as preferred 
in the said suit: Now, therefore, in consideration that .the 
said Barnawell and wife will dismiss their said bill in Equity 
at their own costs, and release their cause of suit, the said de- 
fendants covenant and agree to pay to the said Benjamin 
Barnawell, or order, two hundred dollars in cash; and, in 
consideration thereof, the said Benjamin Barnawell, on -his 
part, covenants. and agrees, to, and with, the said Gideon B. 
Threadgill, Thomas H. Threadgill, Wilson Allen, and the said 
Wilson Allen, as administrator of George Allen, dee’d.,. that 
the said suit in Equity shall be dismissed at his costs, at the 





IN THE SUPREME COURT. 





Barnawell v. Threadgill. 





next September Term of the Superior Court for Anson County ; 
and he hereby appoints James L. Gaines his attorney to dis- 
miss said suit at that time ; and the said Benjamin Barnavwell, 
in consideration of the premises, has released, and forever 
quit claim, and by these presents doth release and forever quit 
claim, unto the said Gideon B. Threadgill, Thomas H. Thread- 
gill, Wilson Allen, and Wilson Allen, as administrator of 
George Allen, dec’d., all actions, demands, or cause of action 
at Law or in Equity, and all right to damages and claims of 
whatever nature, arising from, or growing out of, any matter 
or thing complained of, alleged or charged, in the aforesaid 
bill in Equity, brought by himself and wife against the said 
defendants and others. In testimony whereof they have 
hereunto severally set their hands and seals, the day and date 
above written. 


BensaMin BarnaweE tt, [Seal.] 
by B. F. Barnawe tt, Attorney. 


G. B. Tureapeitt, [Seal.] 
T. H. Tureapvet, [Seal } 
Wuson ALLEN, [Seal.] 
Wiuson Aten, Adm’r., [Seal.}” 
The plaintiffs state particularly, and in detail, the cireum- 
stances of fraud and circumvention, under which they allege 
that this instrument was obtained from their son ; and, among 
other things, they say, that the defendants kept the whole 
transaction studiously concealed from the counsel of the plain- 
tiffs, and from some of their friends, to whom they had as- 
signed a part of the judgment at law. They state further, 
that the defendant, Wilson Allen, paid to their attorney $100 
in cash; that the defendant, Thomas H. Threadgill did not 
pay any thing at the time, but, some days afterwards, gave 
his promissory note for the same sum, and that the defendant, 
Gideon B. Threadgill, paid nothing, but instead thereof, exe- 
euted the instrument, of which the following is a copy: 
“ Know all men by these presents, that I will pay to Benja- 
min F. Barnawell, as agent of Benjamin Barnawell, one hun- 
dred dollars, provided the said Benjamin F. Barnawell shall, 
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between this date and September Term of the Superior Court 
of Law and Equity, in the County of Anson, procure from 
Benjamin Barnawell, and deliver the same to me, a release, 
under the hand and seal of the said Barnawell to me, of my 
land lying adjoining the lands of Dr. Watkins, Simeon Pem- 
berton and others, purchased from Thomas H. Threadgill, 
from all liability to execution at the suit of said Benjamin 
Barnawell and wife against Patrick B. Threadgill ; or provi- 
ded, before the said September Court, the said Benjamin F. 
Barnawell shall execute to me, in the name of Benjamin Bar- 
nawell, a release to the import aforesaid, undera duly authen- 
ticated power of attorney from the said Benjamin Barnawell 
to him, the said Benjamin F. Barnawell, authorising him to 
execute the said release to the import aforesaid: In testimo- 
ny whereof, I have hereunto set my hand and seal, this, the 
12th day of July, 1852. Signed, 
G. B. Tureanertt, [Seal]” 

The prayer of the bill was, that the defendants should be 
enjoined from setting up the said instrument, and that the 
same should be surrendered up to be cancelled, and for gen- 
eral relief. 

The defendants all filed answers to the supplemental bill, 
and therein denied that the instrument of compromise and 
release was fraudulently or unfairly obtained, and insisted on 
being allowed the benefit of it. 

And they, in their turn, at February Term, 1855, filed a 
eross-bill against the plaintiffs in the original and supplemen- 
tal bills, for the purpose of setting up the said instrument as 
a bar to the relief sought by the plaintiffs, and praying that 
their bill might be dismissed. To this cross-bill, the defend- 
ants thereto filed their answer, in which they denied the mate- 
rial allegations of the said bill, as to the manner.in which the 
instrument of compromise and release had been obtained, and 
reasserted the statements of their supplemental bill in rela- 
tion thereto. A replication was put in, and the parties pro- 
ceeded to take proofs, which being completed, both causes 
were set for hearing and transmitted to the Supreme ‘Court. 
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These causes have been properly brought on to be heard 
together. They relate to the same subject matter, and the 
decision of one will, necessarily, determine the other. The 
right to the relief which is asserted by the plaintiffs in their 
original bill, is alleged by the defendants therein to have been 
subsequently compromised and released by an instrument, 
which it is the object of the supplemental bill to have set 
aside, and which the cross-bill seeks to have established, so 
that the defendants may have the benefit of it. 

In this state of the litigation between the parties, it is man- 
ifestly the proper course that we should first consider wheth- 
er the instrument which was executed on the 12th of July, 
1852, by and between the plaintiffs, through their agent and 
attorney on the one side, and three of the defendants on the 
other, can be supported as a fair compromise and release of 
the rights of the former. ‘“ Where a compromise of a doubt- 
ful claim is entered into fairly, and with due deliberation, and 
upon consideration,” it will undoubtedly be supported in this 
Court. This is clearly shown by the authorities to which we 
have been referred by the defendants’ counsel: Leonard v. 
Leonard, 2 Ball. and Beat. Rep. 178; Attwood’s case, 1 Russ. 
Rep. 353; Wailor v. Winch, 1 Sim. and Stew. Rep. 564; 
Goodman v. Sears, 2 Jac. and Walk. Rep. 262. The plain- 
tiffs allege that the deed in question was procured from their 
agent by fraud and circumvention, and if this be so, it is equal- 
ly clear that the Court will relieve against it. 

The question then is, was it fairly obtained ? 

The counsel for the defendants insist that, in the examina- 
tion of this question, the instrument is to be taken as a deed 
of compromise instead of one of release. Ile contends that 
there is a difference in the principle applicable to it, when 
viewed in the light of a compromise, from that which would 
be applied to a release, and for this position he relies upon 
what is said by Lord Cuancettor Manners in the above ci- 
ted case of Leonard v. Leonard: “This deed has been treat- 
ed as a release. Now, that is not the precise description of 
the instrument. . Between a mere release and a deed of com- 
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promise of this nature, there is this distinction—that in the 
former the parties know their respective rights, and the one 
surrenders his rights to the other; in the latter{both parties 
are ignorant of their rights, and the agreement is founded on 
that ignorance, and the party surrendering may, in truth, 
have nothing to surrender; and whether the uncertainty rests 
upon a doubt in point of fact, or a doubt in. point of law, if 
both parties are in the same ignorance, the fairness of the 
compromise cannot be affected by, a subsequent investigation 
and rst) The instrument, in the present case, purports to 
be both a compromise and a release, but as the release is 
founded upon the compromise, and was intended to be a part 
execution of it, we think the instrument ought to be treated 
as a deed of compromise, and we shall so consider.it in our 
examination of it, and of the circumstances under which it 
was obtained. 

To show that the instrument was procured by fraudulent 
means, the deposition of one witness only has been taken by 
the plaintifis. That witness is their son and agent, and his 
testimony is far from being suflicient, of itself, to prove the 
allegation of fraud. He admits that the deed was read over 
to him, and he knew tlie bill was to be dismissed, and that 
the plaintiffs’ judgment was for a “big debt,” but of what 
amount he was ignorant. He says that Wilson Allen paid 
him $100; that Thomas H. Threadgill gave his note for that 
amount, which he assigned to another person, and he under- 
stood that it had since been paid; and that Gideon B. Thread- 
gill gave him a bond, with conditions, which had never been 
paid. IIe states further, that he did not understand “ the ef- 
fect of the compromise” until he was afterwards informed of 
it by his father’s counsel, George C. Mendenhall, and that 
Gideon B. Threadgill charged him to keep it a secret from 
his father’s friends, Dr. Watkins and William Allen, though 
he thinks he, also, proposed that the transaction should be 
kept a secret. In this last particular his. testimony agrees 
with the answers of the defendants who were concerned in the 
transaction, but they deny positively that.they enjoined se- 
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erecy upon the agent. Upon this part of the case thedefend- 
ants have not taken any proofs, but rely altogether upon the 
allegations of fairness contained in their answers. As these 
are responsive to the charges of the bill, we should feel our- 
selves bound to hold those charges to be unsustained by the 
proof, were it not for the conclusive evidence of frand- 
ulent practices furnished by the instrument itself, considered 
in connection with the other written testimony, about which 
there can be no mistake. The plaintiffs’ judgment against 
the executor of Col. Thomas Threadgill, was-obtained at Fall 
Term, 1845, of Anson Superior Court, for $4950,83, of which 
sum $2500 was principal, and bore interest from that time; 
and upon this judgment, it appears, that only $333,46 had 
been paid, so that, at the time of the compromise, the debt, 
and interest amounted to about $5600. The instrument pre- 
pared by the counsel for the defendants at their instance, pro- 
vides (according to the copy which is filed as an exhibit) for 
the payment, by the defendants, of $200 only, when all the 
answers admit that $300 was to be paid. Of this sum, only 
one hundred dollars were paid at the time, and a negotiable 
note given for a like sum by Thomas H. Threadgill, while the 
defendant Gideon B. Threadgill gave a bond for what he was 
to pay, on the condition for the performance, by the agent, of 
something, which shows clearly that he had strong misgivings 
that all was not right. Here, then, we have an agent agree- 
ing to give up an undoubted claim of his principal for $5600, 
in consideration of two,.or, at most, three hundred dollars to 
be paid liim. - We areaware that the authorities establish the 
principle that mere inadequacy of consideration will not de- 
feat the compromise of a doubtful claim, where it is entered 
into fairly and with due deliberation. MNailor v. Winch, Le- 
onard +. Leonard, ubi supra, and the other cases. Here, the 
only doubtful matter was the liability of the defendants for 
the slaves which they had carried off; and if liable, the extent 
of that liability. About that,-the agent must have been pro- 
foundly ignorant; and as the transaction, ‘while in progress, 
was kept secret from his father’s counsel and friends, he had 
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no means of getting information, except from the defendants 
themselves. They do not pretend that they gave him any; 
and whether the secrecy was proposed by them, or him, the 
result was the same. If he proposed it, they acquiesced in it, 
and they thus had every advantage in settling the terms. Of 
this, the vast inadequacy of the consideration must furnish 
strong testimony, and raises in the mind a suspicion of a col- 
lusion between the agent and the defendants to defraud the 
plaintiffs, or, perhaps, those persons to whom they had as- 
signed a portion of theirjudgment. We do not, however, rest 
the case on this ground, because it is not assumed in the bill. 
The basis of our opinion is that the defendants, with all the 
knowledge on their: part of the only doubtful matters in dis- 
pute, entered into an arrangement with the agent, by which 
his principal was to get not more than one-twentieth part: of 
his debt, it being a part of the arrangement, at the same time, 
that it was to be kept a profound secret from the principal’s 
counsel and friends. In this view of the case we think that 
we are strongly sustained by what was said by the Lorp 
CrHancettor in the case of Leonard v. Leonard, upon the 
suppression or misrepresentation of a fact by one of the par- 
ties: “ Here there is a material fact suppressed or misrepre- 
sented by the defendants’ agent, and by which the plaintiff, 
acting under a mistake, ought not to be prejudiced. The 
deed itself, though it does not represent these lands as being 
held in joint-tenancy, suppresses the fact of their being held 
by these brothers as tenants incommon ; and when it is made 
manifest that the compromise was entered into between par- 
ties under a misapprehension of fact, known to the one party, 
or his agent, and unknown, or misrepresented to the other, 
the compromise is deficient in that which is essential to its 
validity—that both parties ‘were in equal ignorance. And 
then the value of the plaintifi’s rights may fairly be relied 
upon, which, otherwise, I do not think could avail, unless: it 
furnished, of itself, proof that the other party had been im- 
posed upon and defrauded.” 

This extract shows clearly that inadequacy of consideration 
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may have some weight, when there are other circumstances 
of suspicion about the compromise ; and it shows further, that 
the parties must deal with each other upon an equal footing, 
which was certainly not so in our case, where the defendants, 
as they themselves state, consulted with their counsel, but (to 
say the least) connived with the plaintiffs’ agent in keeping 
the matter secret from their counsel. 

Our opinion then, is, that the cross-bill must be dismissed 
with costs, and that the plaintiffs are entitled to have the in- 
strument of compromise surrendered up to be cancelled, ac- 
cording to the prayer of the supplemental bill. 

The alleged compromise being removed out of their way, 
the plaintiffs are entitled to the relief which is sought in their 
original and supplemental bills as against the defendants, or 
some of them. When this cause was brought before the 
Court, at a former term, upon a demurrer, (see 5 Ire. Eq. 
Rep. 86,) it was stated, as a clear principle of equity, “ that a 
creditor may follow the assets into the hands of the legatees 
and other persons claiming as volunteers, or fraudulent alien- 
ees of an unfaithful and insolvent executor.” The only dif- 
ficulty is in ascertaining which of the defendants is liable, 
and whether they are liable for the acts of ‘each other. The 
defendant Patrick B. Threadgill, the executor, has died, in- 
solvent, since the cause has been removed to this Court, and 
we are not informed that there has been, or-will be, any ad- 
ministration on his estate. 

Joseph W. Allen, another defendant, denies that he has 
ever had any of the assets in his hands, or that he was con- 
cerned in any way with the removal of the slaves from this 
State, and there is no suflicient evidence to disprove the posi- 
tive assertions of his answer. He admits that he was present 
as a spectator when the negroes were started, and the testi- 
mony shows that he went with them a mile or two. This is 
not sufficient to charge him, and its only effect will be to de- 
prive him of the costs to which he would otherwise have been 
entitled upon having the bill dismissed as to him. 

The plaintiffs charge a combination among the defendants 
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to deprive them of the fruits of their judgment, by carrying 
off all.the slaves which would. have been ‘assets for its pay- 
ment. Their counsel insist, therefore, that they are justly 
liable for the acts of all and each. The testimony has failed 
to convince us that there was any thing like a conspiracy, by 
which each was to assist the others in running the slaves out 
of the way, so as thereby to defeat the claim of the plaintiffs. 
Such may have been the fact ; and though the evidence raises 
a suspicion of it, we cannot say that it has proved more than 
that each party, who had any of the slaves, which he had ac- 
quired under the will, or from the executor of Thos. Thread- 
gill, deceased, resolved, and acted upon the resolution, to 
carry off such slaves, so that they should not be taken for the 
payment of the plaintiffs’ debt. That much is almost avowed 
in their answers, and is very clearly established by the proofs. 
Several witnesses testify that they heard the defendants Pa- 
trick, Thomas, and Gideon, say, at different times, that tlie 
debt was unjust, and they would never pay it. 

The defendant Wilson Allen denies that he had, and is not 
proved to have had, any connection with the transaction, ex- 
cept to carry. off the slaves for the defendant Gideon B. 
Threadgill, as his agent. It seems that he sold a slave named 
Judy, and paid the price to Young H. Allen, who had a prior 
lien upon her. Under these circumstances, his counsel con- 
tends that no decree can be had against him, and in support 
of his argument, cited and relied upon the cases of Bulkly v. 
Dunbar, 1 Anstr. Rep. 87, and Newman v. Godfrey, 2 Bro. 
Ch. cas. 333; also Danl’s. Ch. Pr. 344; Stor. Eq. Pl. see. 252, 
254, 838, and Mitf. Eq. Pl. 160. In bills, like the present, 
the Court does not proceed upon the idea of punishing the 
defendant for a tort, but upon that of following the assets in 
his hands, and making him responsible therefor, unless he be 
a purchaser upon an honest contract. As it is not shown that 
this defendant acted from any fraudulent purpose to hinder 
or delay the plaintiffs in the recovery of their debt, or that 
he had, at the time when the bill was filed, or has now, any 
of the slaves, or other assets of the estate of Thomas Thread- 
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gill, in his hands, no decree, except for costs,.can be had 
against him. From his conduet, the plaintiffs had apparent 
cause for making him a party, and the authorities upon which 
his counsel relies, show that he is liable for costs. 

George Allen was a defendant in the original bill, and an- 
swered it, admitting that he carried off,.and sold, a little girl 
named Dinah, at the price of $300. He stated that this girl 
was the child of a negro woman, named Franky, whom the 
testator had given to Hull Threadgill, and confirmed the gift 
by his will, and that the said Hull had put the girl into his 
possession upon his marriage with his daughter. He denied 
any concert with the other defendants, and insisted on the 
benefit of the statute of limitations. Our opinion is that the 
statute cannot aid him. The debt upon which the plaintiffs’ 
judgment was obtained, did not become due until the year 
1840, and the issue of devisavit vel non was not decided until 
1840. They commenced suit upen it in October, 1841, and 
reeovered judgment in the Fall of 1845, and filed their bill at 
the Spring Term following. Under these circumstances, they, 
as creditors, were not barred by the adverse claim of the de- 
fendant and his father-in-law, under whom he claimed. Nor 
is he protected by the fact, that the executor had assets sufli- 
cient to pay all the debts of the estate, if he had not wasted 
them. The plaintiffs used all the diligence in their power in 
the prosecution of their claim, and they are entitled to have 
satisfaction out of the assets in the “hands of the legatees 
and other persons claiming as volunteers.” They. are -enti- 
tled, therefore, to a decree against Wilson Allen, as adminis- 
trator of George Allen, for the price of the girl Dinah, with 
interest thereon, and there-may be an account taken, if the 
parties desire it, whether the said administrator has assets 
enough to pay it. 

The. reasons assigned for the liability of the defendant 
George Allen, will apply with equal force to the defendant 
Thomas IH. Threadgill, so as to make him liable for the sum 
(to wit, $562,50) for which he sold the slave Will, and for in- 
terest on that sum. It does not appear from his answer, or 





DECEMBER TERM, 1856: 





Barnawell v. Threadgill. 





the proofs, that he has in his hands any other assets of the es- 
tate, unless his taking the slave Edmund into South Carolina 
and hiring him out fWére for his father, amounts, in the view 
of this Court, to his having him in possession. The only tes- 
timony in relation to this slave is derived from the defendants 
answer. Ile says that his brother Joseph was carrying the 
slave into South Carolina, when, overtaking him, he sent higt« 
back, and carried the slave on himself, and hired him out in 
that country, “his father being in a paralytical condition, 
and unable to attend to. his business.” We think that, under 
these circumstances, he must be held responsible for the slave 
or his value, and his hires; as to which there must be an ace 
count, if the parties desire it. 

The extent of the liability of the defendant Gideon B. Thread- 
gill alone-remains to be considered. Ile alleges, that at the 
sale made by the executor in 1842, he bought, at a fair price, 
and paid for the slaves Keziah, Tony and Laura, but ht has 
not furnished,us with any proof of such payment. Standing 
in the relation which he did to the executor, who was very, 
intemperate and insolvent, or fast becoming so, it was incum- 
bent wpon hiff to prove that the sale was fair, and that he 
purcha fainly and paid the price. Satterwhite v. Jlicks, 
Bus. R&P. 105. In the absence of such proof we must hold 
him responsible for the value of these slaves. He cannot be 
held liable for Jenny, nor for Smiley and herchildren, because 
the testimony shows that he purchased the first of sheriff White, 
and paid him for her, and he sold the others for sheriff Bog- 
gan, and paid him the proceeds. Nor can he be made liable 
for the price of Charles, who was sold by Thomas I. Thread- 
gill, and the price (to wit, $500) paid to Young H. Allen and 
Hull Threadgill, who, it was proved, had a prior lien upon 
him. : 

The plaintiffs then may have a decree against this defend- 
ant for the value of the slaves Keziah, Tony, and Laura; to as- 
certain which, there must be a reference. This defendant 
will not be allowed the $100 for which he gave his bond to 
the plaintiffs’ agent, as it appearsit has never been paid. His 
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counsel said, on argument, that it had, or, at least, that the 
plaintiffs had a judgment for it. In this he was mistaken, as, 
upon a closer inspection of the exhibitit appears that. the 
judgment was set aside and a new trial granted, and that, af- 
terwards, the plaintiff was non-suited. The other defendant, 
Wilson Allen, as administrator of George Allen, and Thomas 
H. Threadgill, will be allowed the sums which they paid the 


agent. 


Per Curram. Decree accordingly. 








HENRY W. PERRY, trustee, and others, against J AMES S. YARBROUGH. 


Where a principal debtor, with money in his pocket, suffers the property of 
his surety to be sold, and himself becomes the purchaser, it is doubtful 
whether, even at law, the sale as against the surety, is not amere nullity ; but, 
certainly, in a Court of Equity, such a purchaser will not-be allowed to set 

» up a title thus acquired against his surety. 


Cause removed from the Court of Equity. of Franklin Coun- 


ty. : 
The facts of this case are so fully set forth in the rion of 
the Court, that it becomes unnecessary to state them here. 


Winston, Sen’r., and Gilliam, for plaintiffs. 
Moore and G. W. Haywood, for defendant. 


Pearson, J. On the 14th of August, 1846, Samuel Perry 
executed a deed, whereby, in consideration of natural love, 
he conveyed to his daughter, Mary B. Perry, wife of Gustin 
Perry, a negro slave, Isaac, for the separate use and mainten- 
ance of the said Mary, during her life, and after her death, 
to the heirs of her body. AtSpringTerm, 1847, of the Court 
of Equity of Franklin County, a bill was filed by the said 
Mary B., and Gustin Perry, Jun’r., Joseph Perry, and Eliza 
Perry, infant children of the said Mary B., by their next friend 
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Henry W. Perry, (the plaintiff in this suit,) againsé Gustin 
Perry, setting out the deed executed by Samuel Perry, and 
praying that a trustee might be appoined, to whom the said 
Gustin, who had jure marité acquired the legal title to the 
slave Isaac, might be decreed to convey upon the trusts de- 
clared in the said.deed. Gustin Perry answered at the same 
term, and such pfoceedings were had that a decree was then 
made, that the said Gustin should convey, by a proper deed, 
the said slave to Henry W. Perry, in trust, for the separate 
use and maintenance of the said Mary B. for life, and after 
her death, in trust for such of her children as should then be 
living ; and if any child should be dead, leaving issue, such 
issue to take the share of the deceased parent. 

On the 1st of October, 1847, Gustin Perry executed a deed 
conveying the slave to Henry W. Perry, for the use of the 
said Mary B. and her children, in pursuance of the decree. 

After the decree, and before the execution of the deed, one 
Harris recovered judgment against Gustin Perry and others, 
for $ , and sued out execution, under which the slave 
was sold as the property of Gustin Perry, and purchased by 
the defendant, to whom he was conveyed by the officer, and 
possesqjon taken accordingly. The defendant, at the time he 
purchased, had express notice of the claim of Mary BY and 
her children, and of the decree which had been made in their 
favour. 

The prayer of the bill is, that the defendant may convey to 
the plaintiff, as trustee,“according to the decree, and account 
for the hires and profits. 

The answer alleges that, at the Spring Term, 1846, of the 
Superior Court of Law for Caswell County, one Richard Smith 
recovered a judgment against Gustin Perry, Samuel Perry, 
8. Broddie, and N. Patterson, upon which execution issued, 
tested of said term under which the slave was sold as the 
property of Samuel Perry, and was purchased and paid for 
by Gustin Perry, through an agent, and was by him taken 
into possession, and kept until he was sold as the property of 
said Gustin, and purchased by the defendant under the exe- 
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cution in favor of Harris against Gustin Perry and others, re- 
ferred to in the bill. 

Samuel Perry, Broddie and Pattersohy'were the sureties of 
Gustin Perry in the debt upon which the judgment was taken 
by Smith in Caswell Superior Court. 

The question is, what right, if any, did Gustin Perry ac- 
quire by buying and paying for the slave“fnder the exeeu- 
tion against himself, Samuel Perry and others, his sureties? 

Upon the reasoning in Jlorris v. Allen, 10 Ire. Rep. 208, 
Dobson v. Erwin, 1 Dev. and Bat. Rep. 569, it may be doubt- 
ed whether Gustin Perry, as against Samuel Perry, acquired 
anything by his purchase, and whether it would not, even at 
law, be treated as a nullity, so as to leave the title in Samuel 
Perry. The money of Gustin Perry was applied to the pay- 
ment of his own debt, and in the language of the Court in 
Dobson v. Erwin, “ there was, in truth, no price and no sale ; 
the sale which the creditor and sheriff thought they were 
making was a mere fiction. It is a perversion of the process 
of the law, forbidden alike by it and common honesty,-—the 
making asale under it to raise money which the debtor al- 
ready had, and which he applied to the satisfaction of that 
very debt.” e 

But suppose the legal title did pass to Gustin Perry by 
force of the sheriff’s sale; without looking for authority, upon 
the reason of the thing it is manifest, that in Equity, he will 
be treated as having acquired the title for Samuel Perry. A 
principal debtor, with money in his pocket, suffers the proper- 
ty of his surety to be sold under execution, and becomes him- 
self the purchaser! Can he, in. conscience, set up any title 
to the property? Can he, with the same money, pay off his 
debt and acquire the property of his surety? The question 
is too plain for argument. 

A purchaser at execution sale acquires only the interest of 
the debtor, and takes the property subject to all the equities 
to which it was liable in his hands; under the deed of Samuel 
Perry, Mary Bb. Perry succeeded to all of his rights; it fol- 
lows that the defendant is bound to make title according to 





DECEMBER. TERM, 1856. 





Kent v. Bottoms 





the-decree against Gustin Perry, and to acc6unt for the hires 
and profits. . ) 

For the purpose of this decision, we have assumed that the 
judgment of Smith against Gustin Perry and others, in Cas- 
well Superior Court, was also against Samnel Perry ; because, 
trom the view we take of the case, it is not necessary to ad- 
vert to the factghat the writ was returned non est inventus, 
and a nol. pros. entered as to him; or to the fact that the judg- 
ment, as ‘to him, was vacated at a subsequent term. 

It was insisted at the hearing, that Mary B. Perry and herghil- 
dren, tle cestuis que trust were necessary parties,and that the suit 
could not be carried on in the name of the trustee alone, as it 
concerned the trust-fund. We incline tothe opinion that the 
cestuis que trust should be parties; but as they are mere for- 
mal. parties, for the purpose of concluding them by the de- 
eree, and the account. which will be ordered, and as the 
amendment does not at all affect the merits, and does not 


make any other alteration in the proceedings necessary, it is 
allowed te be made in this Court without costs, under the re- 


5 


cent act, 
9 


Per Curtam. Decree for plaintiffs. 








RAIFORD KENT against BRITTAN H. BOTTOMS. 


Where a person was charged in a bill with concealing or destroying a deed, 
made by him to his mother-in-law, with whom he was residing when ghe 
died, and in his answer admitted that he had made such a deed, but said that 
he did not know what had become of it; that it was only taken ag a se- 
curity for money, that he had paid money and done services to the 
amount of the sum advanced, and that he believed that she had destroyed 
the deed, that his title might’ be revived; J/eld that the onus of proving 
these allegations rested with the defendant. 

Under ch. 33, see. 17, Rev. Code, a bill can be amended, as to parties, in the 
Supreme Court. 


Cavse removed from the Court of Equity of Nash county. 


> 
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The facts of the case are set forth so fully in the opinion of 
the Court, that it is unnecessary to state them here. 


~ 


Miller and Lewis, for plaintiff. 
Moore and Dortch, for defendant. 


Barrtz, J. The material allegations upotfwhich the plain- 
tiff founds his claim for relief, are, that he is the only legiti- 
mate child and heir-at-law of Mourning Kent, late of Nash 
county ; that three or four years before her death, the defend- 
ant, who had married one of her illegitimate daughters, pur- 
chased and took an absolute deed, to himself, for a certain 
tract of land, lying in the said county, and called the Everett 
tract ; but being unable to pay for it himself, he procured his 
mother-in-law to sell a negro girl, belonging to her, and ap- 
plied a part of the proceeds as a payment for the land; that 
before she consented to do so, she required him to execute to 
her an absolute deed for the same land; and that some time 
before or after her death, he had got the said deed into his 

‘ possession and had concealed or destroyed it, the same never 
ha¥ing been registered, and that as to-said land she had died 
intestate. The prayer is, that the deed, if in existence, may 
be produced and registered, or if lost or destroyed, that he 
may execute a new deed and surrender the land, and ae- 
count for the rents and profits. There is also, the usual prayer 
for general relief. The defendant admits the purchase of the 
tract of land in question, and that he took an absolute deed 
therefor, to himself, from the vendor; that the purchase- 
money was paid out of the proceeds of a negro girl belonging 
to the plaintiff’s mother, and that he executed an absolute 
deed to her for the same land; but he insists that the deed 
was intended to stand as a security only until he could pay 
her the money, or perform such offices of kindness and at- 
tention to her as would, in her estimation, be a satisfaction 
for the land ; that he had paid for her in discharge of debts, 
which she owed, about the sum of $130 in money, and had, 
by attending to her business, and otherwise, so satistied her 
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for the land, that he believes she had destroyed the deed 
which he executed to her; that at all events, she had repeat- 
edly expressed herself satistied ; had diselaimed having any 
title to the land, and“had spoken of it as his, the defendant’s 
land , and that he Mad never found among her papers, nor 
seen any where else after her death, the deed in question. 
The answer denies that the plaintiff is the sole legitimate 
child and heir of his mother; on the contrary, it asserts that 
the wife of the defendant is also a legitimate child of the 
same mother. The plaintiff has filed a replication to the an- 
swer, and the cause comes on to be heard upon the pleadihgs 
and proofs. , 

In examining and deciding upon the effect of the testimo- 
ny, in relation to the destruction of the deed from the defend- 
ant to his mother-in-law, it must be borne in mind that the 
burden of proof is upon him. He admits that it was once in 
existence, and alleges, in his defense, that she intentionally 
destroyed it for the purpose of preventing its being an incum- 
brance upon his title to the land. The onus of proof is algo 
upon him to show that the deed was intended as a mere se- 
curity for money, instead of being what it. purported to*be, 
an absolute conveyance of the title toher. In both respects 
he has entirely failed to sustain his case. Besides proof, not 
very clear, of+ her declaration, there is no evidence of facts 
dehors the-deed, inconsistent with the idea of an absolute con- 
veyance. It appears, from the testimony, that the defendan® 
and his family lived with his mother-in-law upon another 
tract of land, which belonged to her, and there is no proof to 
show, that by his cultivation of it himself, or by receipt of 
rent from his tenants, he claimed the tract of land in dispute, 
adversely to her, during her life-time. The proof of tie in- 
tentional destruction of the deed, by her, is equally defective. 
One witness only, Elizabeth Williams, says that she saw the 
old lady about three or four years before her death burn some 
papers, but of what kind they were, she does not say. This 
testimony, insufficient as it is, to prove the destruction of the 
deed, is rendered, if possible, still more valueless, by that of 
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Peter Eatman, who states that about a year before Mrs, 
Kent’s death, he heard her say, that the right to the land was 
under the key, or keys, which she pulled out of her pocket. 
The defendant has failed, again, in proving that he had paid 
any money for his mother-in-law, or ha® doné any thing for 
her in the way of services and attention, amounting to satis- 
faction of her claim against him. He has not shown that he 
ever paid a single debt for her, nor that his wife ever did 
more for her, in kindness and attention, than was saflicient to 
repay her for permitting them to live with her, in her own 
hofse, on her own land. In this state of the proofs, the plain- 
tiff is entitled to have the deed in questiom produced, in order 
that it may be proved and registered, or to have another deed- 
of the same import executed by the defendant. 

Upon another part of the case, we think the defendant has 
been more successful in his proofs. The weight of the testi- 
mony is so far in favor of the legitimacy of his wife, that we 
think she ought to be made a party to the cause, as she is, if 
legitimate, directly interes‘ed in the subject-matter of the suit. 
We will not dismiss the bill for this cause, but direct it to 
stand over for further directions, in order that the plaintiff 
may take the proper steps for making her a party; //odges 
v. Hlodges, 2 Dev. and Bat. Eq. 72; Watson v. Ogburn, Ibid. 
353 ; Simpson v. King, 1 Ire. Eq. 14; Story’s Eq. Pl. secs. 
236, 541, 885. This, we think, may be done in this Court, 
@inder the recent enactment in the Rev. Code, ch. 33, see. 17. 
We will, after such amendment, direct further enquiry as to 
the legitimacy of the defendant’s wife, with particular in- 
structions to the commissioner to ascertain; as near as he cah, 
in what year she was born, and at what time Mrs. Annie 
Lewis, wife of Wright Lewis, another daughter of Mrs. Kent, 
was born, and also to enquire and report such other facts and 
circumstances as either party-may desire. 


Perr Curiam. Decree accordingly. 
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4. » 
WILLIAM A. BLOUNT and others against JAMES ROBESON,: admin- 


istrator, cum. tes. an. 


One who has undertalé@n,sin a covenant, to act as an agent to explore, survey 
and sell, a body of lands, and account at stated periods, and who took from 
his principal a power of attorney enabling him to make title, cannot, with- 
out taking steps to put an end to the trust, purchase for himself another 
title to the land thus entrusted to him. 

The death of the principal in the above case, after the agent had bid off the 
land at a sheriff's sale, although it revoked the power of attorney to sell, 
did not affect the agent's duty under the covenant, and enable him to take 
an adversary position towards the heirs. 

A sheriff's deed accompanied with © possession, will operate as color of title 
to create a bar, only from the time of its actual execution, and will not 
relate back, for such a purpose, to the time of the sheriff’s auction. 

Where an act admits of two constructions, the one rightful, and thegother 
wrongful, the rightfiil character will be imputed to’ it, and the party will 
not be heard to aver that he acted wrongfully, or be allowed to take advan- 
tage of his own wrong. 

Where a confidential relation is established between parties, either by act of 
law, or by agreement, the rights incident to that relation continue until thg 
relation is put an end to, and time will not operate as a bar during the ex- 


istence of such relation. 4 


Cause removed from the Court of Equity of Beaufort Coun- 
ty. 

The plaintiffs are the children and grand-children (heirs-at- 
law) of John Gray Blount. On the 24th day of January, 18083 
Benjamin Smith being seized in fee of a certain large tract 
of land, in the County of Brunswick, containing about 60,000 
acres, by deed of bargain and sale of that date, conveyed the 
same to the said Blount. On the 28rd of October, 1819, the 
said Blount entered into a certain covenant in writing with 
the defendant’s testator, James J. McKay, duly signed, 
sealed and delivered by the said parties, in which, among 
other things, it was covenanted and agreed, that whereas the 
“said John Gray Blount has claim under a deed from Benja- 
min Smith for 60,000 acres of land in. the Green Swamp, 
which he is disposed to sell, and hath this day executed to 





IN THE SUPREME COURT. 





Blount v. Robeson. 





the said James J. McKay a power of attorney to sell and con- 
vey all his right, title and interest in the said 60,000 acres of 
land, or any part thereof, and to warrant and defend the same 
against him and his heirs and assigns, and all persons claim- 
ing from, by and under them: Now, ahat nq dispute shall 
arise between the said Blount and McKay with respect to 
any charge for transacting the said business, it is stipulated 
and agreed between them that the said James J. McKay 
shall, at his own expense, examine the said Bloung’s title to 
said land, explore, sell and convey, the same, or any part 
thereof, taking care to secure the.purchase nfongy for the 
same by bond and good security, or bond, and security on 
the land, as he may deem most advisable, and make return 
to the said John Gray Blount, in the month of February, of 
all sales and payments towards the same, and account with 
the Said John Gray Blount, his heirs, executors, &c., for his 
one-half of the said sales; and the said John Gray Blount 
shall allow to the said James J. McKay, as a full compensa- 
tion for all his expenses and trouble, and all individual 
«harges relative thereto, one-half the gress sales of all the 
lands so sold by the said McKay.” 

At the time of the execution of this covenant, Blount de- 
livered to McKay the deed of Benjamin Smith, made to him, 
which had been duly proved before a Judge of the Superior 
Court, and was subsequently registered. McKay resided in the 
@ofnty of Bladen, not far from these lands, and Blount in the 
County of Beaufort, at a considerable distance fromthem. At 
some time subsequent to this agreement, McKay put tenants on 
different portions of the land,,but he made no sales before the 
one in 1855, set forth below, and he made n> communica- 
tion, in respect to the land, to Blount, in his life-time, nor to 
his representatives, after his death. He retained the title pa- 
pers of Blount until July, in the year 1853, when he delivered 
them to one of his heirs. 

In'1832 John Gray Blount died, having made a last will 
and testament, wherein he devised the land in question to 
the plaintiffs, who are also his heirs-at-law. 
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In 1853: McKay sold the land in question to a company 
composed of Doctrine W. Bagley and others, at the price of 
$10,000. 

The plaintiffs allege, in their bill, that they demanded of the 
said McKay, in his life-time, one-half of the gross amount for 
which the said land was sold, and that he refused to pay the 
same, or in anyWise to account with the plaintiffs for his ad- 
ministration of the trust created by the said covenant, assert- 
ing an exclusive title in himself for the lands thus sold. 

The bill was filed Spring Term, 1854. The prayer is for 
an account, and, for general relief. 

The defendant answered, admitting the covenant as above 
set forth, but insisted that, by the death of Blount, in 1832, 
the power of attorney was revoked, and that, from that time, 
the confidential relation between his intestate and Blountwas 
dissolved and put an end to, and that he was thus putin a 
position to assert an adverse possession. He adduced, as a 
color of title, a deed from the sheriff of Brunswick County to 
him, made the 11th of June, 1845, upon a sale made by him 
to McKay on the first Monday in June, 1830, under an exe* 
cution issuing from the County Court of Brunswick, on a 
judgment in favor of one Robert Hare against Mary Finks, 
devisee of Benjamin Smith, and he relied on the possession 
of himself, by his tenants, for more than seven years previeus- 
ly to the bringing of this suit. The defendant relied on .t 
same facts by the way of plea, which were specially plead 
as a bar to the plaintiffs’ right toreccver. The sheriff’s deed 
to McKay was filed as an exhibit. 

Replication, commission and proofs; and*the cause being 
set down, was sent to this Court for trial. 


Rodman, for plaintiffs. 
Donnell, for defendant. 


Pearson, J. In 1806, Benjamin Smith, having title to a 
large body of land in the County of Brunswick, (about 60,000 
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acres,) for a valuable consideration, conveyed the same to 
John G. Blount, the ancestor of the plaintiffs. 

In 1819, Blount and James J. McKay, the intestate of the 
defendant, executed a covenant by which McKay agreed, “at 
his own expense, to examine the title of Blount.to the said 
land, explore, sell and convey, the same, or any part thereof, 
upon such terms as he might deem advisable, and make re- 
turn to the said Blount in the month of. February, (in each 
and every year,) of all sales and payments towards the same, 
and account with the said Blount, his heirs and exceutors, 
&e., for his one-half of said sales,” deducting expenses. 
Blount, at the same time, executed to McKay a power of at- 
torney to make title, with warranty, to the land, in such parts 
or parcels thereof, as he might, from time to time, make sale 
of. » 

In 1830 the sheriff of Brunswick County sold the@and un- 
der an execution upon a judgment in favor of Robert Hare 


against Mary Grimke, the devisee of the said Benjamin Smith, 
and McKay became the purchaser thereof at about the price 


, 


*of $49. 

In 1832 Blount died, leaving the plaintiffs his heirs-at-law 
and d@isees. 

In 1845 the sheriff of Brunswick executed a deed to McKay 
for the land. 

In 1853 McKay sold the land to one Bagley and others, for 
$16,000, and soon thereafter-died. 

McKay had put tenants on the land, who continued in pos- 
session for more than seven years before his sale to Bagley. 

The bill was,filed at Spring Term, 1854, alleging these 
facts, and praying that the defendant, as administrator’ of 
McKay, ‘should account for the one-half of the amount of 
sales according to the covenant executed by Blount and Me- 
Kay. 

The defendant in his answer insists, admitting the facts as 
above stated, that, by. the death of Blount, the power of attor- 
ney was revoked, and the previous relation existing between 
the parties thereby terminated ; that under the sheriff’s deed 
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as color of title, and the possession held under it, his intestate 
had acquired title, and‘he insists that he is protected by the 
statute of lirfitations and the lapse of time. He avers that 
his intestate, in the latter part of his life-time, claimed the 
land as his own, and sold it on his own account, and not on 
account of the plaintiffs, or in pursuance of the covenant and 
power of attornéy. The parties lived a considerable distance 
from each other, and there was no communication between 
them in reference to the land, until after the sale, when defend- 
ant’s intestate delivered up the deed of Benjamin Smith to 
Blount, which deed he had received at the time the covenant 
was executed, and had retained ever since, and refused to pay 
over any portion of the proceeds of the sale. 

It is proved by the testimony of J/r. Biggs, that McKay: 
sold the land as his own, and did not profess to act unddathe 
covenaffé and power of attorney. Mr. Biggs says that, ‘ du- 
ring the negotiation for the purchase of the land, General 
McKay alluded to Blount’s claim, and showed him the cov- 
enant and power of attorney, and also the deed of Smith to 
Blount, and enquired who were the heirs of Blount,” and 
“seemed to fear that if he completed the'trade as proposed, he 
might have some difficulty with them.” ‘ 

The mere statement of the case is sufficient to show that 
the plaintiffs are entitled to the relief prayed for, unless their 
right is barred by the statute of limitations, or lost by the 
lapse of time. Mr. McKay, in his conversation with Mr. 
Biggs, felt this. He feared if he completed the trade as pro- 
posed, that he might have some ae with the heirs of 
Blount. es 
The purchase of McKay, at the slietift ’s sale in 1830, was in 
Blount’s life-time ; the covenant and power of attorney were 
then in full force and effect, and of course, McKay could 
not thereby acquire any title in himself adverse to that of 
Blount. The purchase is referrable to the relation then ex- 
isting between the parties, as a mode of removing an incum- 
brance, or quieting the title of Blount, at a small expense. 
This results from a principle familiar both at Law and Equi- 
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ty, i. e., when an act admits of two constructions, one right- 
fal and the other wrongful, the rightful character will be im- 
puted to the act, and the party will not be hea#@ to aver that 
he acted wrongfully, or be allowed to take advantage of his 
own wrong. 

So, the fact that McKay put tenants on the land, for the 
purpose of holding possession, is attributable to’ the relation 
between the parties; and although McKay, in 1845, took the 
deed from the sheriff in his own name, still the possession of 
these tenants cannot have the effect of defeating the title of 
Blount, which was good, and of ripening a bad title, which 
McKay, at that time, saw proper to take in his*own name. 
It may be that he took this deed in his own name a: * mat- 
ter of convenience, not knowing who were the heirs of Blount. 
Such would be the natural inference, but for — 
events. 

Admit, however, that he had then formed the purpose of 
defeating the right of Blount’s heirs, and to that end, took 
the deed in his own name, and then, for the first time, put 
tenants on the land, (although it does not distinctly appear, 
either from the pleadings or proofs, when possession was taken 
by these tenants,) still it required seven years’ possession, un- 
der this deed as color, to perfect the title, and devest the le- 
gal title of the heirs. This brings it down to 1852, before 
McKay had the legal title, and at that time the heirs having, 
as is supposed, lost the legal title, would be forced into a 
Court of Equity, to assert the right of converting him into a 
trustee. This bill was filed within two years thereafter, so 
their right in Ryuity was not barred, and the question is, 
were they entitled, in Eqtity, to convert him into a trustee ¢ 

We think their equity very clear. By the death of Blount 
the power of attorney to McKay was revoked, but the coven- 
ant, executed by the parties, still subsisted, and the confiden- 
tial relation, created thereby, continued. It is true, McKay 
had made no returns of sales and payments, and had held no 
communication, either with Blount or his heirs, for a long 
space of time ; but there were no returns of sales and pay- 
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ments to-make; as he had effected no sales, and the obliga- 
tion, on the part of McKay, to account with Blount, his heirs 
and execu for the one-half of the proceeds of sales, was 
still in full force, and had never been released, satisfied, or aban- 
doned. It is familiar doctrine, acted upon both at Law and 
in Equity, that when a confidential relation is established be- 
tween parties, éither by act of law, as in the case of coparce- 
ners, tenants in common, &c., or by agreement of the parties 
as in case of a trust, or agency, the rights incident to that re- 
lation, continue until the relation is put an end to, and the 
statute of limitations and lapse of time, have no application. 
Northcott v. Casper, 6 Ire. Eq. Rep. 303; Adams’ Equity. 

The ylaintiffs’ equity, therefore, is not barred by the stat- 
ute of limitations, or lost by the lapse of time, even upon the 
supposition that McKay had a right to assume an adversary 
positiorifand acquire title for himself under the sheriff’s deed. 

But we wish not to be understood as conceding that point. 
A lessee for years, after the expiration of the time, is not at 
liberty to turn upon his landlord and hold adversely, until he 
has first surrendered up the possession acquired by means of 
the lease. A bailee cannot, by an act of his own, make him- 
self a wrong-doer, so as to acquire any rights incident to an 
adverse possession. The bailor may, at his election, treat him 
as a wrong-doer, but the bailee cannot make the averment, 
for no man shall take advantage of his own wrong. 

It is upon this principle that the doctrine of “ tenancy by 
sufferance” is based. After the determination of the estate, 
the tenant holding over, is still considered as a tenant, and 
can acquire no rights upon the footing of an adverse posses- 
sion ; he is required first to give back the possession, and put 
the landlord in statu quo. ‘ 

Upon this principle, which is universal, (for it is one of com- 
mon honesty,) McKay could acquire no rights by means of 
his deed and the possession of his tenants, until he had put an 
end to the confidential relation, created between himself and 
Blount, by force of the covenant. He took no steps for this 
purpose ; on the contrary, he retained the title papers, allow- 
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ed the covenant to remain outstanding, and had it in his pow- 
er at any time when he effected a sale, although the power of 
attorney was revoked by Blount’s death, to coffipel Blount’s 
heirs to make title to the purchaser, and divide the proceeds 
of sale according to the stipulation of the covenant. Thie idea 
that he, by remaining inactive-in reference to Blount and 
his heirs, and making no communication to them, from 
1819 to 1853, which he was under a positive obligation to do 
during that time, could contrive to acquire title in himself, 
and thereby havea right, when he did effect a sale, to appro- 
priate the whole of the proceeds to himself, and repudiate his 
obligation to Blount, cannot, for one moment, be entertained, 
there being no allegation or proof, that Blount’s title was not, 
in the first instance, good. It does not lie in the mouth of 
McKay or his representatives to say to the heirs of Blount, 
“You have forfeited your rights by your laches.”W Whose 
fault was it? Whose duty was it to make returns, and com- 
municate, from time to time, with Blount and with his heiis ¢ 


Per Curiam. There will be a decree for the plaintiffs. 








EZEKIEL COLLETT against ALLEN M. FRAZIER, administrator. 


Where the vendor of a slave, through mistake, surprise and ignorance, and 
without consideration, inserted in the bill of sale, a release of all the pur- 
chase-money, when he had only received a part, he 1s entitled to relief in 
Equity. - ‘ 

Where a person, on his dgath-bed, said to a bystander, he owed so much to 
the plaintiff, (mentioning the sum) as a balance for certain slaves, which he 
had theretofore bought, and that he wished it paid, it was eld a sufficient 
acknowledgment of the debt, to take it out of the statute of limitations. 


Cause removed from the Court of Equity of Randolph county. 

The plaintiff having a claim, under the will of his father, to 
one-fifth of a family of slaves, which had been bequeathed to 
him and four other brothers, to be possessed when the young- 
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est brother, Washington, should come of. age, sold the same 
to his brother Ezekiel, the defendant’s testator, for $350, and 
made a bill of sale, in the ordinary form, for his share of the 
property, in which was contained an acknowledgment that 
he had received the purchase-money and a release for the 
_ whole amount. | . 

The plaintiff, in his bill (to which there was an amend- 
ed bill) alleges, that he never received but one hundred dol- 
lars of the sum thus released; that being very-poor and much 
in need of money, while his brother Washington was still un- 
der twenty-one years of age, he sold his interest in the proper- 
ty, which had been bequeathed to him by his father, to his 
brother Ezekiel for $350, and made the bill of sale as above 
stated ; that on the day when he made the bill of sale, Ezeki- 
el was to have paid him the hundred dollars and given his 
note furgy$250; that when they met for the purpose of conclu- 
ding the bargain, Ezekiel said he had been disappointed in 
getting money, and therefore was not able tocomply with his 
part of the agreement; he insisted, however, on plaintiff's ex- 
ecuting the bill of sale, and by promising, in a few days, to 
pay the money and give his note as agreed, he was prevailed 
on to do so; that, shortly afterwards, he paid him the. one 
hundred dollars, but they disagreeing about the amount for 
which the note was to be made, the plaintiff insisting that it 
was to be for $250, and his. brother that it was to be for only 
$200, no note was ever given. The matter remained so un- 
til after three years had expired, but that the defendant’s tes- 
tator, within the three years before the. bringing of this suit, 
had distinctly acknowledged the existence of the debt, and 
had promised to pay it. He particularly relies upon an ac- 
knowledgement.and promise made in his last illness, a few 
days before his death, which was within one year before this 
suit.was brought.. The plaintiff gives as a reason for appeal- 
ing to the jurisdiction of the Court of Equity, that if he had 
_stied at law he would have been barred and estopped by his 

acknowledgment of payment and the release in the bill of sale, 
which he had given to his brother; that that acknowledge 
6 
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ment was inserted from mistake, ignorance, and a misappre- 
hension of its effect upon his rights. 

The prayer is for the payment of the balance due him upon 
the original contract for the sale of his interest in the slaves, 

. The defendant, who was sued.as administrator with the will 
annexed, answered and denied the allegations contained in the 
bill. He also relied on the statute of limitations. 

There were replication and proofs ; and the cause being set 
down for hearing, was sent to this Court for trial. 


_ Morehead and Gorrell, for plaintiff. 

Bryan, for the. defendant, cited Milton v. Hogue, A Ire. 
Eq. 415, insisting -that the allegations in the amended bill 
were contradictory to those of plaintiff's original bill, and that, 
therefore, the Court could make no decree in his favor. 


Barrie, J. We do not find any such contradiction be- 
tween the allegations in the original and amended bill, as is 
insisted on by the counsel for the defendant. . There are, in- 
deed, some omissions in the original which are. snpplied by 
the statements in the amended bill; for instance, .in the orig- 
inal bill the slaves in which the plaintiff sets up an interest 
under his father’s will, are spoken of as a “family of negroes,” 
while in the amended bill, he gives, as an extract from , the 
will, the clause in which'the negroes are named. In the orig- 
inal, neither the death of his father, nor of the defendant’s 
testator, leaving wills which were duly admitted to probate, 
nor the qualification of the defendant as administrator cum 
testamento annexo of Samuel Collett, are distinctly and_posi- 
tively averred; but in the amended bill these omissions are 
supplied. The case of Milton. v. Hogue, 4 Ire. Eq. A415, re- 
ferred to by the counsel, does not, therefore, stand in the way 
of the plaintiff's claim to relief, if he be otherwise entitled to 


it. 


The ground upon which the plaintiff bases his title to reliefin 
Equity, is admitted. See Crawley v.. Timberlake, 1 Ire. Eq. 
Rep. 346. The only difficulties which he -has to encounter 
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dre the proofs and: the statute of limitations. The defendant 
cannot resist the force of the proofs that his intestate took a 
bill of sale for the plaintiffs interest in the slaves in question, 
in which there was inserted an acquittance for the purchase- 
money, though it was not then all paid. The main reliance 
for defeating the recovery is the statute of limitations; this, 
the plaintiff admits, would bar him, but for distinct acknowl- 
edgements of the debt, and promises to pay it; made by tlie 
testator within less than three years before the bill was filed. 
Upon this part of the case, too, the proofs are clear and con- 
clusive. The testator died in the month of April, 1849, and 
the bill was filed in 1851. While on his death-bed, and only 
a few days before his death, the testator admitted to his bro- 
ther John that he still owed the plaintiff for the negroes, 
and said that John knew how much it was. John says, in 
his deposition, that he did not know how much the debt then 
was, but that, in 1841, when the parties attempted to settle, 
it was $250. The day before he died he told his sister, Mrs. 
Leach, that he owed the plaintiff a balance of $80 on the same 
debt, with some interest, which would make it amount to 
about $100; and that he wanted it paid. Here, then, is a 
distinct acknowledgement of a certain debt, if not a positive 
promise to pay it. This is clearly sufficient, according to all 
the authorities, to remove the bar of the statute; the court of 
equity, in this respect, following the rule in the courts of law. 
There is some other testimony of acknowledgements made at 
other times, which tend to corroborate the statements of the 
witnesses to whom we have particularly referred. We have 
not overlooked the testimony introduced for the defendant. 
It-shows that the plaintiff, at different times, and to different 
persons, admitted that his brother, the testator, owed him 
nothing, while at other times, to one or more of the same 
witnesses, he insisted -that his brother was justly indebted to 
him for the slaves. From the circumstances under which 
the admissions were made, it is manifest, either that the plain- 
tiff was not serious in making them, or that he did it to avoid 
the payment of his taxes,‘or-some other just claim about to 
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be made upon him. “We cannot, therefore, give to them the 
effect-of disproving the testimony of the solemn ‘declarations 
made by the defendant’s testator on his death-bed. Onur 
conclusion is, that the plaintiff is entitled to a decree for 
$80, with interest thereon from the year 1841. As assets in 
the hands of the defendant have neither been alleged in ‘the 
bill nor stated in the answer, there must be a reference, if the 
parties desire it, to ascertain whether any, and if any, what 
amount, is in the hands of the defendant, liable to the plain- 
tiff’s recovery. 


Per Curiam. Decree accordingly, 








GEORGE SCARLETT against HENRY H. HUNTER. 


In Equity, time is not of the essence of a contract for the payment of money. 

Where there is'a contract for the sale of land, the vendee is: considered, in 
Equity, as the owner, and the vendor retains the title as security for’ the 
purchase-money. 

Where the vendee is Jet into possession, it is taken for granted-that each par- 
ty is satisfied, until one or the other moves towards. the execution of the 
contract by demanding a specific performance, and neither party, under such 
circumstances, has a right to insist on a lapse of time as a bar to a specific 
performance. 


Cause removed from the Court of Equity of Mecklenburg 
County. 

On the 25th of July, 1849, the defendant entered into a 
penal bond for five hundred dollars, payable to the plaintiff, 
with the following condition attached: ‘The above obliga- 
tion is such that the said Hunter is to make a right and title 
to George Scarlett to thirty-four acres of land, whereon the 
said Scarlett now lives, joining the lands of Harvy Young‘and 
others, when the said Scarlett pays said Henry H. Hunter the 
sum of sixty-eight dollars, with interest from the date—the 
money to be paid on the 25th of December, 1850—then this 











DECEMBER TERM, 1856. ©’ 85 





Scarlett v. Hunter. 





obligation to be void, otherwise.to remain-in full force and 
virtue.” 

In the fall or winter of 1853, the plaintiff having been upto 
that time in possession of the land, tendered-the principal and 
interest due up to that-time, and demanded that he (defendant) 
should make him a title, which he refused to do; whereupon,the- 
plaintiff filed this bill in 1854. The prayer is for a. specifie 
performance on the payment-of the purchase-money. 

The defendant answered, denying the plaintiff's right to 
have the land after the 25th of December, 1850, and alleging 
that the plaintiff had abandoned the contract. 

Replication, commissions and proofs. Cause set down for 
hearing and sent to this Court. 


Wilson, for plaintiff. , 
Osborne, for defendant. 


. Pearson, J. In Equity, time is not of the essence of a 
eontract for the payment of ‘money. Upon this principle, 
after the day of payment according to a. condition, is passed 
at law, this Court gives “ an equity of redemption ” and treats 
the property as.security. The right of redemption is not af- 
fected ‘by a failure to make payment; for the mortgagee may 
rest satisfied with his security as long as he choose’, and when 
he wants his money he may compel payment within a reason- 
able time, or foreclose the equity of redemption. Mere inac- 
tion by the parties will not raise a presumption of abandon- 
ment of the right of redemption under twenty years, accor- 
ding té the doctrine in England, or ten. years, under eur stat- 
ute, in case of land, although the mortgagee has been in pos- 
session. 

Where there is a contraet for the sale of land, the vendee 
is considered, in Equity, as the owner, and the vendor retains 
the title as security for the purchase-money. He may rest 
satisfied with this security as long as he chooses, and when he 
wants the money, he has the same right to compel payment 
by a bill for'a specific performance, as the vendee ‘has to call 
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for title.’ The right to have a specific performance is mutual, 
and when the vendee is let into possession, and continues in 
possession, as in our case, it is taken for granted that the par- 
ties are content to’allow matters to remain in staf quo, until 
a movement is made by one side or theother. These princi- 
ples are folly discussed in Falls v. Carpenter, 1 Dev. and 
Bat. Eq. 237, which is decisive of this case. 


MceGadlliard v. Aitkin, 2 Tre. Eq. 186, is not in point. That 
case was decided upon its peculiar circumstances ; there was 
an unequivocal act of repudiation or abandonment on the part 
of the vendee. The contract was made in 1813; the vendee 
never took possession, and moved to the State of Alabama in 
1833, without having performed a single one of the stipula- 
tions on his part. In 1838, after a lapse of twenty-five years, 
he assigns his interest under the contract. The Court refuse, 
under the special circumstances, to decree a specific perform- 
ance at the instance of the assignee. 


The plaintiff is entitled to a decree for a specific perform- 
ance, upon the payment of the purchase-money and interest. 
He is also entitled to his costs, as the refusal of the defend- 
ant to perform his agreement,.made it necessary to institute 
this proceeding. 


Per Curiam. Decree accordingly. 





D. TAYLOR and others against TEMPE DAWSON and another. 


The statute of limitations will protect a person holding possession under the'le- 

gal title, if the conveyance take effect to: pass the legal title, and make it 
. necessary to convert the party into a trustee against his assent. 

Where, therefore, a deed in trust was made to secure,bona fide debts, one who 
purchased and took the trustee’s title is protected by the statute of limita- 
tions, however fraudulently he may have acted in suppressing competition, 
and although he bought in the property for the trustor. 
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Gavsz removed. from the Court of Equity. of needs 
County. 

John H. Dawson, belt largely indebted to hig niother; the 
defendant Tempe, and to tle defendant Jos. J. Williams, a 
relation, for debts and liabilities taken up and paid by them, 
and being in failing -circumstances,.on the 17th of April, 
1842, at the instance of the defendant Williams, made a.deed 
of trust to John L..Hyman, conveying a large amount. of 
property, consisting of a tract of land in Halifax County of 
900 acres, also thirty-four slaves, twenty-two mules, five hun- 
dred and fifty hogs, besides horses, wagons, carts, plantation 
tools, household and kitchen furniture, twenty-five thousand 
pounds of pork and bacon, and various articles and commod- 
ities incident to the farming business, in trust, to secure to 
his mother, the said Tempe, and to the said J. J. Williams, 
debts to the amount of nearly nine thousand dollars, part of 
which were due to her, and part to J. J. Williams, and part 
to the two jointly, most of which had been on interest for a 
short time ; also, to secure to Whitmel Kearney $1500 and 
interest, to Wm. K. A. Williams $896 with interest, and to 
Samuel Williams $727 with interest, making in all, without 
interest, nearly $12,000. These debts were bona fide. - Be- 
sides these creditors, the said Dawson owed the plaintiffs the 
several debts set out in their bill, and other persons, none of 
whom were included in this or any other deed of trust. Be- 
sides this deed of trust, the said Dawson had executed anoth- 
er to Thomas Jones, dated 6th of April 1842, containing four 
slaves and other property, to secure one of the same debts to 
Mr. Williams, and one to Mr. Jones, which it is not material 
should be more minutely noticed. These two deedsconveyed 
all the estate, real and personal, and everything of value which 
the said J. H. Dawson owned. On the 23rd of May follow- 
ing, the trustee, Hyman, made advertisement and sold all the 
property méntioned in the deed to him. There were not 
many persons present at the sale; and not many persons bid 
upon the property. An agent for the defendant; Mrs. Daw- 
‘son; bid it all off at low prices, and the trustee afterwards 
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made her a formal and proper title tothe same. The amount 
raised by this sale, together with what was raised by the oth- 
er trustee, Jones, did not equal the debts provided for in the 
deed of trnst by several thousand dollars. The other credi- 
itors secured in the deed of trust agreed with Mrs. Dawson 
and Mr. Williams that if they would become personally bound 
for their debts, these creditors would not compete with her 
at the sale under the trust. The arrangement was made, 
therefore, that if Mrs. Dawson should get the property, they 
were to give her time, and she was to take up these debts 
with her own notes, with Williams as surety ; and on these 
terms they agreed not to bid against her, and did not so bid. 
The same agreement was made with some others of the per- 
sons present, whose debts were not included in the deed of 
trust. A general impression prevailed amongst the persons 
present that Mrs. Dawson was purchasing for the ease and 
benefit of her son.’ One of the terms of the sale proclaimed 
was that cash should be paid, and that Virginia money would 
be taken at a discount. All the property, after the sale, re- 
mained at the plantation where Mrs. Dawson and J. H. Daw- 
son lived, (where the sale was made,) and was managed and 
controlled by the latter, until his death, in 1845. He sold 
such ofthe property as he wished, bonght other property, di- 
rected the farming operations, sold the surplus, and collected 
the proceeds, all, as the agent, and in the name of his mother, 
Mrs. Tempe Dawson, but of which he rendered no account. 

The prayer of the bill is for an account, and for payment 
of their debts out of the property so conveyed to the defend- 
ant Tempe Dawson, or any other property of J. H. Dawson, 
that may have come to her hands, and that they, and the 
other creditors of the said John II., have all such other and 
further relief as their case may require, &e. 

The defendants answered, denying the allegations, and relying 
on the statute of limitations. There were replications and proofs; 
and the cause being set down for hearing, was sent to this Court. 

Moore, for plaintiffs. 
Bryan, for defendants. 





DECEMBER TERM, 1856. 





Taylor v. Dawson. 





Pearson; J. The bill alleges that the debts for which the 
deed of trust. to Hyman was executed were feigned and. co- 
vinous,-and on this ground that deed is impeached as fraud- 
ulent and void against creditors. Upon the argument, the 
plaintiffs’ counsel admitted that all the debts secured by the 
deed of trust were justly due. This relieves it from impeach- 
ment, and it stands as a bona fide conveyance, the legal effect 
of which was to devest.the title out of the debtor, John H. 
Dawson, and transfer it to Hyman. So, the plaintiffs’ equity 
depends solely upon the alleged fraud in the subsequent sale 
under the deed. ) 

This brings up the second ground upon which the plain- 

tiffs seek to subject the property to the payment of their debts, 
to wit, that John H.’ Dawson and ‘his mother, the defendant 
Tempe Dawson, contrived, by collusion, to get the control of 
the other debts secured in the deed of trust, and thereby sup- 
pressed bidding, so.that she was enabled, at her own prices, 
to purchase every single article of the property—land, negroes, 
horses, ploughs, hoes, &c., that was sold by -the trustee, and 
acquire the title, to the prejudice of the other creditors whose 
debts could have been made-out of the surplus of the proper- 
ty that would have remained unsold after selling enough to pay 
the debts secured in the deed of trust, had the property not 
been sold at an under-value by reason of fraud between the 
mother and son, whereby it was contrived that she was to get 
the title and become the ostensible owner, so as to keep off 
the son’s creditors, but was to let him enjoy and have the use 
of it. 
We are satisfied, from the pleadings and proofs, that there 
was this collusion between the mother and son, and that the 
defendant Tempe became the purchaser, and took the pro- 
perty; with the understanding that she was to hold in secret 
trust for him, in fraud of his creditors..: 

There is proof that the other creditors secured in the deed 
of trust were -assured that their debts would be paid, and’so 
did not bid. Some of the other creditors, not secured in the 
trust, were also satisfied, and.in that way bought off. But 
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the fact that there was no serious competition, so that the de- 
fendant .Tempe bought every single article that was- sold, 
“speaks for itself,” and leaves no doubt as to the collusion. 
It is true she took the title from the trustee, and ostensibly 
went into possession, but the son managed the property, and 
dealt with it as he saw proper. The fact that he did so in her 
name, and as her agent, is too flimsy a pretext to deceive any 
one ; and the wonder is, that the plaintiffs and other creditors 
did not take legal steps at once in order to subject the proper- 
ty to the payment of thedebts. For some cause or other they 
neglected to doso fornearly ten years. The trustee’s sale was 
in 1842, the bill was filed in 1851. Are not the plaintiffs 
within the operation of the maxim, leges vigilantibus non dor- 
mientibus facte sunt ? Or did they have-their own pleasure to 
proceed at any distance of time /—in other words, is not their 
equity barred by the statute of limitations ? 

The plaintiffs’ counsel insisted that, as there is an express- 
ed trust by which the defendant Tempe holds the property 
for the use of the debtor, the scope of the bill is to subject 
this trust to the payment of debts, and as there was no adverse 
holding as between the trustee and cestui que trust, thestatute 
of limitations doves not apply. 

The bill cannot be maintained in this view, for that trust 
was fraudulent and “ not fit to be enforced in any court, 
either in favor of the party, his creditors, or any one else ;” 
and the equity of the plaintiffs, as creditors, is to follow: the 
property in the hands of the holder, and to convert her into 
a trustee on the ground of fraud. This principle is so well 
settled that it is unnecessary to discuss it. Dobson v. Erwin, 
1.Dev. and Bat. 569; Gowing v. Rich, 1 Ire. 553; Page v. 
Goodman, 8 Ire. Eq. 20; Rhem v. Tull, 13 Ire: R. 57. So 
it is clear that the plaintiffs’ equity is to convert the defend- 
ant Tempe into a trustee ; and the question is, does the statute 
of limitations apply to a trust of that kind ? 

All trusts are either by agreement of the parties, as where 
there is a declaration to that effect, or where a trust is implied 
or presumed, asa resulting trust, or where one buys land and 
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has the title made toa third person ;. or against the assent of 
the party who has the legal title, he being converted into a trustee 
on the ground of fraud, either express, as in our.case, or by con- 
struction, as where one takes a title from a trustee with notice, 
and the very many-cases of constructive fraud to be met with in 
our books. In the former there is noadverse holding, or conflict 
of claim between the trustee and cestue que trust: the one 
holds, by agreement, the legal title for the other, who has the 
estate in equity. In the latter there is an adverse holding, 
and conflict of claim; the one holds the legal title for ‘him- 
self, or some third person, who has a privity, or is in collusion 
with him (as in our case) and the other has but a right in 
equity or chose in action. This distinction is discussed and 
explained in Zhompson v. Thompson, 2 Jones’ Rep. 432 ; Wel- 
son v. I1ughes, 2 Jones’ Eq. 83, and “needs no further expli- 
cation.” 


In Edwards v. The University, 1 Dev. and Bat. Eq. 325, 
it is settled upon principle, and upon authority of the cases, 
that the statute of limitations protects one who has the legal 
title and is sought to be converted into a trustee against his 
assent. Such is assumed to be settled doctrine in Uzzle v. 
Wood, 1 Jones’ Eq. 227. The Court say, “ When a trust is 
not created by agreement of the parties, but the person hay- 
ing the legal title is converted by a deeree into‘a trustee, on 
the ground of fraud, he may insist that his possession was ad- 
verse, and protect himself under the statute of limitations.” 
The opinion then shows that the plaintiffs are within the sav- 
ing in favor of the femes covert. In our case the attempt is 
to convert the defendant Tempe into a trustee, on the ground 
of fraud, and why may she not insist that her possession was 
adverse to the plaintiffs, and protect herself from their right 
in equity, by the statute of limitations? 


The fact that, in our case, the title wastransferred from the 
debtor by a valid conveyance, distinguishes it from //awkins 
v. Alston, 4 Ire. Eq. 137, with which, in the argument, it 
was assumed to be “ almost identical,” for there the deed of 
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trust was successfully impeached as fraudulent, and is treated 
by. the Court as void against creditors. 

This distinction is a complete answer to the argument. of 
the plaintiffs’ counsel, and makes Dobson v. Erwin, 4 Dev. 
and Bat. 201, Foster v.. Woodfin, 11 Ire. Rep. 359, Pickett 
v. Pickett, 3 Dev. Rep. 6, and the other cases cited, inappli- 
cable. 

It is true, as established by these cases, that when a debtor 
makes a fraudulent deed, it cannot avail the donee as against 
creditors, either in respect to the statute of limitations, or in 
any other way ; because, as against them, ¢¢ 7s void and of no 
effect. Upon the same principle, a parol gift of a slave can- 
not be used so as to call the statute of limitations into oper- 
ation; because the gift is void and of no effect. - In all these 
cases the title remains in the donor; but in our case, the deed 
of trust, being valid, passed the title from the debtor and brings 
it within the principle.of another class of cases where the ti- 
tle has passed out of. the debtor, or has never been in him ; 
and it is held that the statute of Elizabeth and the Act of 1812, 
have no. application, and the creditor is left to his redress in 
Equity, by following the fund, and converting the holder of 
the legal estate into. a trustee. Gowing v. Rich, 1 Ire. 553; 
Gentry v. Harper, 2 Jones’ Eq. 177; Jéimmerson v. Dunoan, 
3 Jones’ Rep. 538; in which last case Dobson v. Erwin, 
Dev. and Bat. Rep. 569, Morris v. Allen, 10 Ire. Rep. 203, 
are distinguished, on the ground that the sale by the sheriff 
being successfully impeached: for frand between the debtor 
and ‘porchaser, it was void, and the legal title vere remained 
in the debtor. 

Upon the same distinction, all that was said on the argu- 
ment, in reference to a supposed analogy to the doctrine by 
which, at law, a creditor, under certain circumstances, is-en- 
abled to reach property in the hands of a fraudulent donee, 
by the fiction of his being executor de son’tort, has no appli- 
eation ; for that doctrine only applies where’ the conveyance 
is void, as against the creditor, so as to leave the title in the 
debtor, and upon his death, the fraudulent donee is assumed 
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to be, as against creditors, an intermeddler with the property 
of the deceased debtor. But if the property is transferred, so 
that even, as against creditors, the title is out of the debtor, of 
course, creditors cannot treat it as still being his, by force of 
any statute, in his life-time, or under the doctrine of executor 
de son tort, after his death. 

The fallacy of the argument consists in not adverting to the 
distinction above referred to, and in treating our case as if the 
title still remained in John H. Dawson as against the plain- 
tiff and his other creditors, notwithstanding the deed of trust to 
Hyman ; whereas, the legal effect of that deed was to devest 
the title. 

The plaintiffs’ counsel next assumed the position, that the 
statute of limitations is only allowed to protect one, who is 
sought to be converted into a trustee, on the ground of con- 
structive fraud, and not one who has been guilty of wilful, 
intentional and actual fraud, and he refers to cases where a 
deed has been procured by fraud or undue influence, and to 
Logan v. Simmons, 3 Ire. Eq. 487, where a wife had execu- 
ted a deed of gift, on the eve of her marriage, in fraud of the 
husband’s marital rights, and the fraudulent donee was con- 
verted into a trustee, and not allowed the protection of the 
statute of limitations, although he had been in possession for 
many years. 

This position is opposed to principle and to the authorities. 
The reason why the statute applies to trusts, against the as- 
sent of the party, is, that there is an adverse holding and con- 
flict of claim, and the party in possession being exposed to 
the suit of the other, the latter is required, by the poliey of 
the statute of limitations, to assert his right within a limited 
time. This reason applies with as much force, when the fraud 
is wilful and actual, as when it is raised by construction. In 
Uzele v. Wood,.swpra, the frand was wilful, actual, and de- 
liberately carried out. In Hdwards v. The University, supra, 
the legal title was obtained by gross fraud, i. e., by perjary, 
of which the defendant had-notice; for notice to the agent, 
is notice to the principal. In short, no case recognises the 
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distinction upon which this position is taken. The cases re- 
ferred to, in the argument, do not involve the doctrine of 
trusts, but the conveyances were void on the ground of fraud, 
and being void, could have no effect upon the principle above 
referred to, of a parol gift of slaves, or a gift void as to cred- 
itors. So, in Logan v. Simmons, the deed of the wife was 
void, and of no effect against the husband. Blanchard v. 
McLaughlin, 2 Car. L. Reps. 402, has no bearing on the ques- 
tion. The statute of limitations is not alluded to. The state- 
ment is not made in reference to dates, and the death of the 
administrator took place pending the action. Joscue v. Fos- 
cue, 2 Ire. Eq. 321; is not in point. The limitation over, after 
the life-estate, was void, and the delivery of the negro by John 
E. Foscue, the executor, to the guardian of Dorcas Foscue, 
being without consideration, did not pass the title, but merely 
amounted to a bailment, and the Court hold that the execu- 
tor and his fraudulent alienee (bailee) were liable. 

Tate v..Conner, 2. Dev. Eq. 224, was a bill for the spe- 
cific performance of a contract, and to convert the assignee 
of the vendee into a trustee, on.the ground of notice. There 
had been a delay of thirty-four years, whiich raised a pre- 
sumption that the plaintiff’s equity was satisfied or abandon- 
ed, and on this, the decision is put. The opinion has.a dic- 
tum to this effect: “The statute of limitations does not pro- 
tect the defendants, The case does not come within it, the 
relief going on the vendor’s being a trustee, in this Court, for 
the vendee. But equity, itself, respects time, when the trust 
is not express, because it is difficult to ascertain the truth of 
old transactions.” This dictum proves too much ; for the fraud 
of the purchaser from the vendee, was only constructive on 
the ground of notice: After full research, no case is. found, 
where it is held that the statute of limitations does not pro- 
tect the person, holding possession under the legal title, if the 
conveyance take effect, so as to pass the legal title, and make 
it necessary to convert the party into a trustee against his 
assent. 

It will be declared to be the opinion of the Court, that the 
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plaintiffs’ right, in Eqnity, is barred by the statute of limita- 
tions, and the adverse possession of the defendant Tempe. 
Bill dismissed. 


‘Per CvriaM. Decree accordingly, 








JAMES CORNER and Sons against GEO. 8S. STEVENSON and another. 


In a bill by a creditor, against a trustee, to subject the resulting trust arising 
after the cestuis que trust named in the deed of trust are satisfied, need not 
make such cestuis que trust parties. 


Appeat from the Court of Equity of Craven county, his Honor, 
J udge Man ty, presiding. 

' The bill alleged that the defendant Richard N. Taylor, was 
indebted to the plaintiffs in the sum of $1763,77, for which they 
had taken judgment in Craven County Court; that previous- 
ly fo the rendition of this judgment, he made two deeds’ of 
trust to the other defendant, George S. Stevenson, conveying 
therein all his estate, of every kind, making no provision for 
the debt of the plaintiffs; that these conveyances provided, 
that unless the debts, therein named, should be paid’ before 
the ist of J anuary, 1856, it should be the duty of the trustee 
to convert the property into money and discharge the same. 

The bill further alleges, that the property conveyed i in the 
said deeds of trust, will be more than sufficient to satisfy the 
debts therein mentioned, if the same is fairly sold. 

The plaintiffs say they have taken out execution on their 
judgment, and the same has-been returned nulla, bona. 

They insist, that as the day is passed, until which it was al- 
lowed the trustee.to forbear from selling, it has now become 
his duty to do.so ;.and as their right to have satisfaction out 
of the estate of their debtor is uncertain, and cannot be as- 
certained until this trust is closed, the prayer is, that the said 
trustee may be compelled to make sale of the property so con- 
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veyed to‘him, and, after paying the several debts, mentioned 
in the deeds, that he either pay the balance (if the property 
has. been converted) to the satisfaction of their debt, or-if 
there be property left, that the same be, delivered up, to the 
end, that their execution may be satisfied out-of it. 

The defendants demurred to the bill, upon the ground, that 
the vestuis gue trust were not made parties defendant to the 
bill. . There was a.joinder in demurrer, and the cause. being 
set’down for argument, was heard by his Honor; Judge Man- 
Ly, who over-ruled the demurrer, and ordered the defendants 
to answer over. From this decree the defendants prayed and 
obtained an appeal. 


Donnell; for plaintiffs. 
G. Greene, for defendants. 


Pearson, J. The object of the bill is to subject the result- 
ing trust of the debtor to the payment. of the plaintiffs’ debt. 
In this question, the cestuis gue trust, i. e., the creditors se- 
cured in the deed of trust, are not concérned, because the bill 
is framed upon the supposition that their debts are first ‘to be 
paid, and only claims the balance, after making the deduc- 
tion, as a fund applicable to the plaintiffs’ debts. In taking 
the account, in order to ascertain the amount of the fund, the 
trustee represents the cestuis que trust. 


P ER CurIAM. The decretal order over-ruling the 
demurrer is affirmed. 








TIRZA SPRINGS and others against WILLIAM HARVEN and wife, 


1. Where words of inheritance are omitted in a deed, by the ignorance’or mis- 
take of the draftsman, a Court of Equity will supply them. 

2. Where an executor sells lands, under a mistake of his power, wh the 
proceeds are applied to the payment of debts, and the purchaser is evict- 
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ed by the heir-at-law, the land, in Equity, will be subjected to indemnify 
the purchaser to the extent to which it was liable to the debts—the pur- 
chaser being subrogated to the rights of the creditor. 


Cause removed from the Court of Equity of Mecklenburg 
county. 

On the 29th of April, 1829, Thomas Kendrick borrowed of 
Robert I. Dinkins $1200, and gave his note, payable one day 
after date ; at the same time he executed to James Dinkins, 
as trustee, a deed in trust for four hundred and fifty acres of 
land, lying on Sugar Creek, in Mecklenburg county, to secure 
the repayment of the same. The deed provides, that if the 
money is not repaid on or before the first day of the next 
January, it shall be lawful for the trustee to sell the premises 
and make the money ; but if it shall be paid on or before that 
day, the trustee is to reconvey the same to the said Thomas 
Kendrick and Ais heirs and assigns. To which is added, a 
general warranty of the land to the said James Dinkins and 
his heirs ; but there are no words of inheritance in the con- 
veying part of the deed; so that only an estate for the life of 
the trustee was, in law, conveyed to him. Thomas Kendrick 
died in October, 1829, and Stephen Fox administered on his 
estate. James Dinkins, the trustee, died in 1830, leaving a 
last will and testament, in which Lewis Dinkins was appoint- 
ed executor, who duly qualified. 

The money secured by the deed in trust not having been 
paid in the year 1830, Lewis Dinkins, supposing that he had 
power, as executor, to act as trustee, advertised and sold the 
premises at public auction, when the cestud gue trust, Robert 
[. Dinkins, bought the same at the price of $1660. He re- 
ceipted the note held on Kendrick in full, for principal and 
interest, amounting to $1321,80, paid the remainder of the 
purchase-money, to wit, $338,20, (which was paid oyer to Fox, 
the administrator of Kendrick,) and took a deed in fee simple 
from Lewis Dinkins, the executor. 

In 1832, Robert I. Dinkins sold the land in question and 
made a deed in fee for the same to Benjamin Person, 
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who took immediate possession thereof, and on the 12th of 
December of the same year, sold the same, by a deed in fee 
simple, to Eli Springs, the ancestor of the plaintiffs, who took 
possession, which he continued until his death in 1833, and 
the plaintiff Tirza, as the widow, and her children, as heirs-at- 
law of the said Eli Springs, have continued the possession 
ever since. 

In 1845, the defendants, William Harven and his wife, Mar- 
garet, brought an ejectment against the plaintiff Tirza Springs, 
and having recovered judgment therein, were about to en- 
force a writ of possession, and to turn the plaintiffs out of 
possession. The plaintiffs, in their bill, allege that the omission 
of words of inheritance, in the deed from Lewis Dinkins to 
Robert I. Dinkins, was made by the ignorance or mistake of 
the draftsman, for that it was fully intended to convey the 
land in fee simple. 

The prayer is for a correction of this deed so as to meet the 
intention of the parties, and for an injunction to stay the ex- 
ecution of the writ of possession, also for general relief. 

The defendants answered. There was replication to the 
answer, also commissions and proofs taken. The cause being 
set down for hearing was sent to this Court. 


Boyden and Wilson, for plaintiffs. 
Osborne, for defendants. 


Pearson, J. We are entirely satisfied that it was the in- 
tention of the parties to convey a fee simple estate by the 
deed from Kendrick to James Dinkins, and that the word 
“heirs” was omitted by ignorance or mistake on the part of 
the draftsman. Besides the stipulation that, upon the pay- 
ment of the $1200, Dinkins is to reconvey to Kendrick and 
his heirs, and the covenant of warranty by Kendrick and iis 
heirs to Dinkins and Ais heirs and assigns, the object of the deed, 
and the purpose for which it was made, speak for themselves 
and show that Dinkins was to have the fee simple, with the 
power to sell and raise the money in the event of default on 
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the part of Kendrick. If this was the only difficulty in the 
way of the plaintiffs, they would have a clear equity for the 
conveyance and perpetual injunction as prayed for, under a 
familiar doctrine of this Court. 

But the sale of Robert Dinkins was not made by James 
Dinkins, the trustee, but by Lewis Dinkins, his executor, who 
had no power to sell, and, of course, Robert Dinkins acquired 
no title to the land. To mend this difficulty, the plaintiffs 
must have recourse to another well established doctrine of 
this Court, namely, that of “ substitution.” According to this 
doctrine, the plaintiffs are not entitled to the land, but have 
an equity to be substituted to the place of the creditors of 
Kendrick, whose debts were paid with the money received 
from Lewis Dinkins, arising from the sale of the land. That 
money discharged debts for which the land was liable, and 
as the defendants take the land, of course they take it sub- 
ject to the repayment of the money, by means of which the 
land was exonerated. Scott v. Dunn, 1 Dev. and Bat. Eq. 
425, is in point as to the application of the principle, and also 
as to the mode of redress. There it is said, “The doctrine of 
substitution is not founded on contract, but on the principle 
of natural justice ; unquestionably the devisees cannot be in- 
jured by the mistake of the executor as to the extent of his 
power over the’ land, but that mistake should not give them 
unfair gains.” 

In our case, supposing the mistake in reference to the omis- 
sion of the word “heirs” to be corrected, a resulting trust 
would have descended to the defendant Margaret, as heir of 
Kendrick, subject to the payment of the debt secured by the 
deed, and also to the other debts of Kendrick, which his 
personal estate was not sufficient to satisfy. As to the debt 
secured by the deed, the plaintiffs’ right to substitution is un- 
questionable ; but in regard to the balance of the purchase- 
money paid by Robert Dinkins to Lewis Dinkins, and by the 
latter paid over to Fox, the administrator of Kendrick, the 
right of substitution will depend upon the fact whether that 
fund was liable for the payment of the other debts of Ken- 
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drick, and that will depend upon the sufficiency of the per- 
sonal assets. 

These facts can be ascertained by a reference, and there 
will be a decree for the sale of the land unless the defendants 
elect to pay said amount, with interest from the time of-the 
sale, after deducting the rents and profits of the land. In 
other words, the land must stand as a security for the debts 
from which it has been exonorated, and thus, “ while the 
defendants are not injured by the mistake of the executor as 
to the extent of his powers, that mistake will not be made use 
of to give them unfair gains.” 

There must be a reference for an account, and the cause is 
retained for further directions. 


Per Curiam. Decree accordingly. 








WILLIAM GILLIAM and another, executors, against LITTLEBERRY 
UNDERWOOD and others. 


The general rule is, that where several persons are named in a legacy with 

‘the children of another, they will all take, per capita, an equal share; 

but where these children are several times mentioned as a class in other 

- clauses of the same will, and equality requires that they should be so treat- 
ed in the clause in question, they will be decreed to take per stipes, 


Cause removed from the Court of Equity of Northampton 
County. 

The questions made in this case arise upon the following 
will of William Underwood, viz: 

“ist. I give unto my daughter Lucy one tract of land that I 
bought of Beithen Sykes, and also one hundred dollars, to be 
paid out of my estate. 

2nd. I give to my danghter Leesy one tract of land that I 
bought of James Wright. 

3rd. I give to my son Berry Underwood three hundred and 
twenty dollars. 
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4th. I give to my son John Underwood’s children three 
hundred and twenty dollars. The land I bought from Charity 
Mann to be sold. The negro man Joe is to have support out 
of my estate as long as he shall live. * * After settling up 
all of my just claims, it anything remains it shall be equally 
divided between my daughter Lucy, my son John’s children, 
and my son Berry Underwood.” 

The executor filed a bill in this Court, alleging that a contro- 
versy had arisen between the legatees therein mentioned as to 
the proper construction of the residuary clause, the children of 
John insisting on taking an equal share each with Lucy and 
Berry, and they contending that they were only entitled to one 
share (a third) between them, and praying the direction of 
the Court as to his duty in the premises, viz., whether he 
should distribute the residue per stirpes or per capita, 

The cause was set down for hearing on the bill, answers 
and exhibits, and sent to this Court. 


Barnes, for plaintiffs. 
No counsel appeared for defendants in this Court. 


Barrir, J. The only question which the pleadings pre- 
sent arises upon the construction of the residuary clause in the 
will of the plaintiffs’ testator. The clause is in these words, 
“ After settling up all my just claims, if anything remains it 
shall be equally divided between my daughter, Lucy my son 
John’s children, and my son Berry Underwood.” 

The question is, whether John’s children take per capita 
an equal share of the residue with Lucy and Berry, or wheth- 
er they are to be taken togetlicr as a class, and the fund di- 
vided per stirpes among the legatees. This question has been 
several times before the Court upon similar bequests, and it 
is settled that the general rule requires a division per capita, 
unless there be something in the will indicative of an inten- 
tion that the legatees are to take by families, in which case 
the division must be per stirpes. See the recent case of Biv- 
ens v. Phifer, 2 Jones’ Rep. 436, where all the others are re- 
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ferred to. In the will before us, we think there is a strong in- 
dication that the testator intended that the children of his de- 
ceased son John should stand in his stead, and take only what 
he would have done had he been living. In the first three 
items of his will, he gives to his daughter Lucy a tract of land 
and one hundred dollars ; to his daughter Leesy a tract of land ; 
to his son Berry three hundred and twenty dollars ; and then, 
in the fourth item, he gives to his son John’s children three 
hundred and twenty dollars. Thus we see that in the only 
other clause where John’s children are mentioned they are 
referred to as a class, and, as such, have a legacy of an equal 
amount with the testator’s living son, Berry. The two daugh- 
ters, Lucy and Leesy, seem to be provided for mainly with 
land. Whether the value of the tract given to Lucy was infe- 
rior to that of her sister, we are not informed, and we do not 
know, therefore, whether the money given to her was intend- 
ed to make her shure of the estate equal with, or more than, 
that of her sister. Nor are we informed how the money be- 
queathed to Berry compares in value with the property given 
to each of his sisters ; but we do learn from the will itself, that 
what he is to get, besides his share of the residue, is precisely 
the same with that of his deceased brother’s children. We 
conclude from this, that his father intended him to have an 
equal.share with them of the residue, his sister Lucy taking 
the remaining share. 


Per Curiam. Decree accordingly. 








FANNY WEST and others against E. B. D. SLOAN and others. 


Where a trustee has been guilty of a breach of trust by secretly buying the 
trust property at his own sale, in order to avail himself of the cestui que 
trust's acquiescence in his ownership as a bar to his rights, he must show 
that he fully apprised the latter of the nature and extent of the fraud prac- 
ticed on him. 
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A trustee who purchases at his own sale, and keeps the cestui que trust in ig- 
norance of the fact, cannot rely upon the statute of limitations or the lapse 
of time as a bar to an account. 

A trustee who has never settled his account with the cestud que trust, or closed 
the trust in any way, but still owes a balance, cannot be protected by the 
statute of limitations, or the presumption arising from the lapse of ten 
years. 


Cavsr removed from the Court of Equity of Mecklenburg 
county. 

Sarah Sloan died in January, 1825, having made a will, 
which was duly proved and recorded. In the 9th clause of 
this will, is the following bequest: “It is my will and desire, 
that immediately after my decease, that my son, James Sloan, 
take into his possession my negro woman, Hannah, for the 
use of my daughter, Fanny West, and dispose of her in such 
a manner, as he thinks best calculated to support the said 
Fanny West during her life, but in the event of the said 
Fanny’s death, the said negro, or her value, is to be equally 
divided between the children of the said Fanny West.” In 
pursuance of this will, the trustee, James Sloan, took posses- 
sion of the woman, Hannah, and had possession of her and 
her offspring up to the time of his death, in 1847, and since 
that event the latter have been possessed or disposed of by 
the defendants, his children and legatees. Fanny West, with 
her husband and children, removed to Alabama, and thence 
her husband went further west ; and there was much evidence 
tending to show that he was dead when the suit was brought. 
It was fully proved that he is now dead. Mrs. West and the 
family, while in this.State, and after their removal, were in 
very necessitous circumstances, which was the case up to the 
filing of her bill; her husband was a very indolent, careless, 
and improvident man, and altogether abandoned the charge 
of his wife and children after going to Alabama. She was 
not able to read or write, and not acquainted with the trans- 
action. of business. 

About the year 1829, James Sloan, professing to exercise 
the discretion given him by the will, advertised the negroes 
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Hannah and two children, and sold them at public auction, 
when the defendant Wm. M. Stinson became the purchaser 
at $440 for the three. Ile, immediately thereafter, without 
giving any note or paying any money, without taking any ti- 
tle and without taking possession, relinquished his purchase to 
the trustee, James Sloan, at the price he had bid, and Sloan 
took the slaves home with him from the place of sale. Stin- 
son is now the son-in-law of Sloan, but was not so then. 

The plaintiffs allege that this sale was fraudulent ; that the 
property was bought by Stinson, as the agent of Sloan, and 
by a collusion with him. The prayer is for an account. 

The defendants, in their answer, say that this sale was made 
for the convenience and benefit of Mrs. West; that the slave 
Hannah had become feeble, and, having two young children, 
she could not be hired for anything, and the best thing that 
could be done for her was to convert the slaves into money, 
and give her a portion of it for her support and maintenence ; 


that, with this view, the slaves were sold and bought by the 
defendant Stinson, without any concert with the defendant 
Sloan, and that he bid for them a fair price ; that, afterwards, 
he sold the slaves, at the same price, to James Sloan, who took 
them home with him. They say that Mrs. West gave to 
James Sloan divers receipts recognising the sale, of which 
the following is an example: 


Pickens, May 8, 1838. 

“ Received of James Sloan, exeeutor of Sarah Sloan, dee’d., 
and agent of Fanny West, as left by the will of the said de- 
ceased, the sum of fifty-eight dollars and fifty-two cents, it be- 
ing the interest of four hundred and forty dollars, the price 
of a negro woman slave Hannah and two children, the same 
being the interest on said amount from 2nd of Jan., 1836, ’till 
this date, after deducting five per cent commission. I say re- 
ceived by me.” Signed by plaintiff, Mrs. West. 

They showed receipts to the same purport, dated in 1835, 
1836, 1843 and 1845, which are all the payments that were 
proved to have been made after Mrs. West went to Alabama. 
The defendants relied on the statute of limitations, also upon 
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the length.of time, as evidence of abandonment, &c. They 
admitted, however, that there had never been a settlement of 
the trust, and that there was a balance due for interest. 
Replication, commissions and proofs. 
The cause was set for hearing and sent to this Court. 


Guion and II. C. Jones, for plaintiffs. 
Osborne, for defendants. 


Nasu, C. J. Sarah Sloan, by her last will, bequeathed to 
the plaintiff Fanny a negro woman named Hannah. The be- 
quest is in the following words: 

“Tt is my will and desire that, immediately after my death, 
my son James Sloan take into his possession my negro woman 
Hannah, for the use of my daughter Fanny West, and dis- 
pose of her in such manner as he thinks best calculated to 
support the said Fanny West during her life-time, but in the 
event of the said Fanny West’s death, the said negro, or her 
value, is to be divided between the children of the said Fan- 
ny West.” 

James Sloan, the trustee, took the negro into his possession, 
and he, by his will, bequeathed the slaves in question among 
his children. The defendant E. B. Sloan, is the acting execu- 
tor of James Sloan, and took into his possession the slaves in 
controversy, and delivered over to the legatees, under the will 
of Jaines Sloan, the negroes respectively bequeathed to them, 
and some he has sold. All the proper parties are before the 
Court. The bill prays that some suitable person may be ap- 
pointed trustee for her and her children, and a decree that 
the defendants deliver over the slaves in their respective pos- 
session, being the descendants of Hannah, and for an account, 
not only of their hires, but of the value of such as have been 
sold. Fanny West, with her children, removed from the 
State in 1827, leaving the negro Hannah in the possession of 
James Sloan. The latter occasionally remitted to her small 
sums of money, or paid them to her agent. The first of these 
payments was in 1835; the next in 1836; another in 1838, 
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and another in 1843. The last was in 1845, and it is admit- 
ted that there is still a balance due the plaintiffs. The will of 
Sarah Sloan is dated in 1825. 

The answer of E. B. Sloan admits that his father received 
the negro Hannah into his possession, under the trust created 
by the will of Sarah Sloan, but being in delicate health, and 
having her children, and being satisfied that it would be more 
to the interest of the plaintiffs to have her sold, as in her pre- 
sent state she could do nothing towards plaintiffs’ support, 
the trustee caused her and her children to be put up to auc- 
tion at the most public place in the district, after due notice, 
when the defendant Wm. M. Stinson purchased the whole of 
them for $440. 

If the sale was a fair and bona fide one, the defense is a 
substantial one. Under the provisions of the will of Sarah 
Sloan, James Sloan had an unquestionable right to sell Han- 
nah, if he thought it best for the support of Fanny West, not- 
withstanding the ulterior limitations to her children. She 
was the primary object of the testator’s bounty, and had a 
right to be supported by the slave as far as it would go. The 
testatrix evidently looked forward to such a result, for after 
creating a trust, she proceeds, “in the event of the death of 
the said Fanny, the said negro, or her value, shall be equally 
divided among her children.” Independently of this provi- 
sion, by the will creating the trust, the trustee had unlimited 
power over the slave Hannah, and, therefore, in the exercise 
of his discretion, had a right to sell her and her children for 
the purpose of executing his trust. But we cannot agree that 
James Sloan ever did actually sell Hannah and her children. 
The form certainly was gone through, but the device is too 
flimsy to deceive any one. Stinson, the pretended purchaser, 
is the son-in-law of James Sloan. He never paid.a cent for 
the negroes, gave no note to secure the purchase-money, took 
no bill of sale, and the negroes went from the place of sale to 
James Sloan’s, in whose possession they remained up to the 
time of his death. To call this a sale is a mere mockery. It 
is true Stinson swears that he purchased the negroes fairly and 
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for himself, but his oath cannot avail the defendants under 
the facts of the case. James Sloan, it is evident, was induced 
to make the sale, not for the better support and maintenance 
of the plaintiff and her family. The plaintiff was in great 
poverty, and mainly dependent upon the labor of Hannah for 
her support. She removed from the State in 1827. The first 
remittance of which we have any knowledge, was made in 
1835 ; the next the year following, and then there is a gap of 
two years, the next payment being in 1838. The payments 
then ceased until 1843, a lapse of five years, and the next and 
last in 1845. Thus, after this pretended sale for her greater 
comfort, he-suffers, in the first instance, several years to elapse 
from her removal, before he makes her any payment, then 
another lapse of five years. If the object was the better pro- 
viding for Mrs. West, and the sale an actual one, why did he 
not regularly send her the interest of the money? James 
Sloan acquired the possession of Hannah as a trustee. She 
was never out of his possession until his death, and her chil- 
dren passed into the possession of his legatees, who, being 
volunteers, must be held to be trustees for the plaintiffs, of 
such of the issue of Hannah as are in their respective posses- 
sions. Weare satisfied that the slaves were sold to enable 
the trustee to acquire the property for himself. This is proved 
by the testimony of Mr. Carroll. 

It is said, however, that the plaintiff acquiesced in the sale 
of Hannah, and dealt with her trustee on that footing. If 
she did acquiesce in the sale, the trustee, to avail himself of 
it, must show that, after the breach of trust, he fully and plain- 
ly. apprised her of it. If, with the full knowledge, she goes on 
to deal with him in this new capacity, Equity will consider 
her as having acquiesced init. Adams’ Equity, 62. The 
dealing with the trustee in this case is the reception of the in- 
terest of $440, the price bid by Stinson at the alleged sale. 
Where is the evidence that James Sloan ever communicated 
to the plaintiff the true facts of that transaction? She was 
poor and illiterate ; unable to write or to read writing, living 
in another State, and a feme covert. No doubt he informed 
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her that he had sold Hannah. She knew that he had the 
power to do so; and believing everything to have been fairly 
done, she, from time to time, receives the interest. This is 
not such a dealing with the trustee as a Court of Equity will © 
look upon as amounting to acquiescence, for a fraud was prac- 
ticed upon her. The length of time, if it could be applied in 
this case, as presumption of payment, abandonment or satis- 
faction, is not what the statute requires to form a bar, for it 
was only seven years from the last payment to the filing of 
the bill. 

It is further said, that the plaintiff has come too late to have 
an account. It is material in Equity that an account be claim- 
ed in a reasonable and proper time. 

It is a sufficient reply to this objection that the trust is still 
open. 

Our attention was called to the case of Davis v. Cotten, 2 
Jones’ Eq. 430. It differs materially from this. Roderick 
Cotten, by his will, after giving several legacies, directed that 
all the residue of his estate should be divided into two lots, 
one of which he gave to the children of his son Richard Cot- 
ten, and the other he lent to his son S. W. Cotten for life, 
making provisions for its distribution after his death. Among 
the slaves was one named Lavinia. Mrs. Cotten, the widow, 
was appointed executrix, and Thomas Snipes, executor, who 
duly qualified. In 1827, the executors, under an order of the 
County Court duly obtained, sold the woman Lavinia and 
her two children, and Mr. Charles Williams purchased them 
for Mrs. Cotten, into whose possession they returned. The 
defendants, in their answers, say, that, at February Term, of 
the County Court of Chatham, Thomas Snipes, the acting ex- 
ecutor, made a settlement of his administration of the estate, 
with commissioners duly appointed, in which he was charged 
with the value of Lavinia and her children, to wit, the sum 
for which Williams bid her off. This money was, by Mr. 
Snipes, paid to the legatees. The bill was filed for a recon- 
veyance of the interest of the plaintiffs in Lavinia and her 
children, and the settlement was made, in 1830. The Court say, 
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“Ifthe executors had made no settlement, or had not paid over 
the balance, there was an express and unclosed trust, as to 
which the statute of presumptions does not apply ; but if the 
executors had closed up the business, and the several legatees 
had received their respective legacies and filial portions, then 
there was no express trust, but a mere right to have the ex- 
ecutrix converted into a trustee in regard to the slave Lavinia 
and her childreri, and the statute would apply.” In our case 
there was no settlement between the parties, and no full pay- 
ment; it is, therefore, an open trust. 

The plaintiffs are entitled toa decree fora reconveyance of 
the descendants of Hannah, and to the appointment of anoth- 
er trustee, and to an account of the hires of the slaves, and 
of the value of such as have been sold to purchasers without 
notice. 

There must be a reference to the clerk to take an account ; 
in doing so, he will allow the defendants the several pay- 
ments, and the expense of such as were acharge in their rais- 
ing. 

This being a proceeding for a fund for the separate use of 
the plaintiffs, the joining of the husband would have been 
merely formal. If he was not dead when the bill was filed, 
we are satisfied he is now dead. 


Per Curia. Decree accordingly. 








ISAAC D. FARMER, administrator, against JOSHUA BARNES and 
others, executors. 


An acknowledgment and acquittance contained in a deed, is proof that the 
money was paid, for, and on account of, the property conveyed in the deed ; 
but it is no evidence, upon the rescission of the deed, that the grantor was 
to pay the consideration back to the grantee. 

Where there was a settlement of accounts between parties, with 9 view of 
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converting an absolute deed into a security, the ammount settled and agreed 
upon, will be prima facie evidence of the correct amount intended to be 
secured. 


Cause removed from the Court of Equity of Edgecombe 
County. 

Absalom Farmer, the plaintiff ’s intestate, being entitled to 
one-ninth part of a number of slaves and other property, af- 
ter the death of his mother, Elizabeth Farmer, sold and con- 
veyed the same to the defendant’s testator, Jesse Barnes, by 
deed, dated 2nd of May, 1828, for the sum of two hundred 
dollars, in which said deed is an acknowledgment and ac- 
quittance for that sum of money. 

Six years afterwards, to wit, on the 10th of May, 1834, they 
(Farmer and Barnes) came to asettlement of their affairs, and 
the former gave the latter a note, under seal, for $179,57. 

Shortly afterwards, to wit, on the 24th of the same month, 
the said Jesse Barnes (the defendant’s testator) executed and 
delivered to the plaintiff’s intestate, Farmer, the following 
deed, viz: “The bargain and contract is such, between Jesse 
Barnes and Absalom Farmer, that, after retaining enough 
property out of his part of Elizabeth Farmer’s estate, to pay 
myself what the said Farmer justly owes me, then, if any 
thing coming, to pay over to said Farmer, or to whom he 
shall direct; this 24th May, A. D. 1834.” 

Witness, JessE Barnes, (seal.) 
Josuua Barnes. 

Elizabeth Farmer lived until the year 1852, during which 
time the property remained with her, and was materially in- 
creased in value. In the same year, (that of her death,) by an 
order of the County Court of Edgecombe, the slaves were sold 
for a division, and the share of the intestate Absalom, to wit, 
$1203,47, went into the possession of the defendants, as exe- 
cutors of Jesse Barnes, who had died in the year The 
amount, for which the slaves were sold, was $10,617,50. 

The bill alleges that the plaintiff, as the administrator of 
Absalom Farmer, demanded a settlement with the defendants, 
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as executors of Jesse Barnes, and that the remainder, after 
deducting what was due them, to wit, the note of $179,57, 
with interest, should be paid to him; and that they had re- 
fused to make a settlement, pretending that there was noth- 
ing due the estate of plaintiff’s intestate, and setting up ex- 
orbitant claims against his father’s estate, far beyond the value 
of the share in question. The prayer of the bill is for an ac- 
count. 

The defendants, in their answer, admit the deed set forth 
above, and their liability to account for the sum of $1203,47, 
but they insist that there is a much larger sum due them than 
the $179,57 note, given by the plaintiff’s intestate to their 
testator. They say, that on the 10th of May, 1834, the par- 
ties, the said Jesse Barnes and Absalom Farmer, had asettle- 
ment, preliminary, and with a view, to the deed of defeasance, 
which was made a few days thereafter, and their testator, 
having furnished the said Absalom with provisions, to the 
amount of 179,57, a note was taken for that amount; and at 
the same time, it was understood and agreed, that the $200, 
which was paid for the slaves, on their trade in 1828, with 
interest, was also to be settled and paid out of their share ; 
and that inasmuch ‘as the receipt of that sum was acknow- 
ledged by the said Absalom, in his deed of 1828, it was un- 
necessary to have any other evidence of that indebtedness. 

Replication, commissions and proofs. Cause set down for 
hearing, and sent to the Supreme Court. 

Upon the hearing, the liability of the defendants to account 
being admitted, it was referred to the clerk of this Court, as 
commissioner, to state an account between the parties, which 
was done. The commissioner made his report, wherein he 
allowed the defendants a credit for the sum of $200, with in- 
terest from 2nd May, 1828. To this particular of the account 
stated, the plaintiff filed an exception, and at this term the 
cause was heard upon the exception. 


Dortch, for plaintiff. ° 
Moore, for defendants. 





















































112 IN THE SUPREME COURT. 





Farmer v. Barnes. 





Pearson, J. On the 2nd May, 1828, the plaintiff’s intes- 
tate, executed to the defendants’ testator an absolute deed for 
his interest in certain property, therein described, in consid- 
eration of the sum of two hundred dollars, the receipt of which 
is acknowledged by the plaintiff’s intestate, and we are to 
assume that the money was ihen paid by the defendants’ tes- 
tator. 

On the 10th of May, 1834, the parties had a settlement, 
and the plaintiff’s intestate executed his note to the defend- 
ants’ testator for $179,57, expressed to be “ due for value.” 

On the 24th May, 1834, the defendants’ testator executed 
a deed, by which he agrees, after retaining out of the proper- 
ty enough to pay him “what the said Farmer” (the plain- 
tiff’s intestate) “ justly owes me,” to payrover the balance, if 
any, to Farmer. The deed of May, 1828, was then register- 
ed, to wit, at May Term, 1854. 

The question is, what did the plaintiff’s intestate justly 
owe the defendants’ testator in May, 1834 ? 

The note of $179,57, satisfied the words. But it is insisted 
that the $200, set out in the deed of 1828, should also be 
included. There is nothing in that deed to create a debt. 
The $200 was received as the price of the property. It may 
be, that in 1834, when the defendants’ testator agreed to let 
the plaintiff’s intestate have the balance, after retaining what 
the latter justly owed him, it was the intention to make a 
debt out of the $200. Such would be the natural inference, 
in the absence of any other facts, notwithstanding the silence 
of the deed of 1834, in regard to it, when it may reasonably 
be supposed it would have been expressed, if such had been 
the intention, unless the $200 had been paid or otherwise ac- 
counted for; but there is this further fact, that on the 10th of 
May, 1834, just before the execution of the deed, the parties 
had a settlement, and the note of $179,57, was then executed. 


This settlement and note, closing the balance, raises a pre- 
sumption, that-all matters of charge and discharge were taken 
into the account, especially as it is admitted, that the settle- 
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ment was made in reference to the deed of defeasance, which 
was in a few days afterwards executed. 

To rebut this presumption, the defendants allege that, in 
point of fact, the settlement only included provisions and the 
like, advanced to plaintiff’s intestate after 1828, and that the’ 
$200 was not included in the settlement; and no. evidence of 
it, as a debt, was required, because the parties supposed that 
the receipt in the deed of 1828, was sufficient for that pur- 
pose. ' 

It is unfortunate for the defendants, that they are unable to 
offer any proof of this allegation, The original settlement 
might have served their purpose, but that is not produced ; 
and in the absence of proof, being governed merely by the 
face of the papers, we are of opinion, that there is nothing to 
rebut the presumption arising from the settlement. and the 
execution of the note. . 

We give no effect to the lapse of time, as the-parties were 
not in an adversary position, and the fund was not received 
until 1852. 

The plaintiff’s first exception is sustained. The second is 
withdrawn. The report will be reformed accordingly. 


Per Curiam, Decree accordingly. ’ 








MARY MONTGOMERY against DAVID HENDERSON, adm’r., and others. 


Ante-nuptial agreements, being peculiarly liable to misapprehension and mis- 
representation, will not be enforced:in our courts, unless they are entirely 
satisfied that they. were made. 

A bill, therefore, that alleged such a contract, but stated that it was not re- 
duced to writing, because the parties thought its provisions were already-em- 
braced in the will of ‘a relation, from whom the property was derived, was 
dismissed upon demurrer. 


CavsE removed from the Court of Equity of Mecklenburg 
County. 


8 
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The case sufficiently appears from the statement in the opin- 
ion of the Court. 


Wilson, for plaintiff. 
Osborne, for defendants. 


Barrix, J. The bill is filed by the plaintiff against the 
administrator and next of kin of her deceased husband, for 
the purpose of setting up a parol ante-nuptial agreement, by 
which certain slaves were to be secured to her sole and sepa- 
rate use during coverture, and to become her absolute pro- 
perty in the event of her surviving her husband. She states 
that the slave Eliza, of whom the others are thé increase, was 
bequeathed to her by the will of her father, with the follow- 
ing limitations over, “ and-in case the said Mary Porter (the 
plaintiff) should die without issue, then, and in that-case, it is 
my will that the above-named negro girl, and her issue, be divi- 
ded between my six sons,” &c.. She states further that she 
did not marry until she was about fifty years old, her husband 
being a widower, about the same age, with six children of his 
former marriage; that while the treaty for her marriage was 
pending, she, not expecting that there would be any issue 
thereof, showed her suitor the provision in her father’s will, 
of which he approved, and then agreed with her that if the - 
marriage was consummated, he would hold the girl Eliza and 
her issue, for the sole use and benefit of the plaintiff during 
coverture, he receiving the profits for their joint support, and 
in the event that she survived him, Eliza and her issue should 
be her exclusive property ; and if he survived her, he would 
surrender the girl and her issue to the purposes designated in 
the will of her father. She then alleges that the marriage 
took place, and that “ the understanding and agreement be- 
tween them was not reduced to writing, for the.reason that it 
was believed by the parties that the provisions in the will 
would be operative, in law, to carry out their purposes.” 

The prayer of the bill is, that the administrator be enjoined 
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from selling the slaves, and that he be declared a trustee for 
her of them, and for other relief. 

The defendants filed a demurrer for the want of equity, 
upon which the cause was set for hearing, and transmitted to 
this Court. 

In the argument before us, the defendants’ counsel places 
his objection to the plaintiff's recovery upon two grounds: 
First, that the alleged contract related to the sale or convey- 
ance of slaves, and was, therefore, void under the statute of 
frauds, (1 Rey. Stat., ch. 50, sec. 8,) for not being in writing. 
Secondly, that the pretended contract was never completed 
but, after being discussed between the parties, was abandoned; 
because they both thought that, by virtue of the provisions in 
the will of the plaintiff's father, the law would operate to.car- 
ry out their purposes. 

It is unnecessary. to consider the first objection, as we think 
the second is fatal to the plaintiff’s claim. In the case of 
Dunn v. Sharp; 4 Ire. Eq. Rep. 7, the Court say that, but for 
the statute of frauds, 29th Chas. 2, in England, their Courts 
would enforce parol agreements, in consideration of marriage, 
when clearly established, as well as if they were manifested 
by writing.” The reason why the statute required them to be 
in writing “ was to prevent their unguarded expressions of gal- 
lantry and improvident promises, thoughtlessly made, or art- 
fully procured during courtship, being perverted into deliber- 
ate and solemn engagements, conferring a right to compel 
performance.” Our statute of frauds has never extended to 
contracts of this kind, as between the parties to them. (We 
speak of contracts not gmbracing land or slaves, for such as 
do embrace them, may, perhaps, on that account, come with- 
in the statute.) Hence, there can be no objection to the en- 
forcement of them in our Courts, because of their not being 
in writing. But, “as an agreement peculiarly liable to mis- 
apprehension and misrepresentation,” the Courts ought to be 
entirely satisfied that it has been made, before they proceed 
to enforce it. In the present case we think that the state- 
ments of the plaintiff, herself, show that the contract which 
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she seeks to set up, was, indeed, talked of between the hus- 
band and herself, but was not finally agreed upon, because 
they came to the conclusion that it was unnecessary. She 
says, indeed, that it was not reduced to writing, because they 
thought the will was sufficient to carry out their intentions. 
The reason given shows, conclusively, that there was no final 
contract of any kind, parol or otherwise, between them. They 
thought it unnecessary, and did not rely upon it. If it were, 
at any time, contemplated, it was abandoned before it was 
completed. They chose rather to trust to the efficacy of the 
will, and whether that choice proceeded from ignorance or 
not, the plaintiff cannot now claim the benefit of a contract 
which she never entered into. Her case may be a hard one, 
but the Court cannot, on that account, first make a contract 
for her, and then decree its specific execution. 


Per Curiam. Bill dismissed. 








WILLIAM P. RICHARDSON agaist J. J. WILLIAMS, administrator. 


A non-resident who has not a sufficiency of property or effects within this 
State, to make good damages for the breach of a covenant for quiet enjoy- 
ment, will be enjoined from collecting the purchase-money for land, where 
the title is defective. 

This Court will not drive a party to seek redress in the Courts of another 
State, when a less cirtuitous and better remedy can be given in our own 
Courts at less cost. 

It is against conscience to enforce the collectign of a bond, when nothing has 
been reeeived for it. 


Cause removed from the Court of Equity of Union County. 
Thomas W. Huey, the defendant’s intestate, made a deed 
to the plaintiff, of which the following is a copy, viz: 
“This indenture, made on the 9th day of January, in the 
year 1852, between T. W. Huey, of South Carolina, and Lan- 
caster District, of the one part, and W. P. Richardson of the 
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County of Union, and State of North Carolina, of the other 
part, witnesseth—that the'said T. W. Huey, for, and in con- 
sideration of, the sum of $800, to him in hand paid by the 
said W. P. Richardson, the receipt whereof is hereby acknowl- 
edged by the said T. W. Huey, hath given, granted, bargain- 
ed and sold, and by these presents do give, grant, bargain 
and sell, alien and confirm, into the said W. P. Richardson, 
all that tract, piece or parcel of land, situate, lying, and be- 
ing in the County of Union, and State of North Carolina, on 
the waters of Richardson’s Creek, containing eight hundred 
acres, more or less, and more fully represented by reference 
to the accompanying certified copies of the original grants, 
Nos.’ 1386'and 1458, &c., unto the said W. P. Richardson, his 
heirs and assigns, forever.” With a covenant of general war- 
ranty. The certified copies, each, described tracts of land ly- 
ing in Union County, on Richardson’s Creek; that designated 
as 1386 purported to convey to one Edward Richardson five 
hundred acres, and that as 1458, to the same person, three 
hundred acres. 

The plaintiff, in his bill, alleges that, at the time of the ex- 
ecution of the said deed, he paid to defendant’s intestate five 
hundred dollars in cash, and gave his note, payable twelve 
months after date, for the remainder of the purchase-money, 
to wit, $300; that he immediately went into possession of the 
five hundred acre tract, and has had undisturbed enjoyment 
of it ever since; but when he proceeded to locate the three 
hundred acre tract, embraced in grant 1458, he discovered 
that it was in the adverse possession of one Hilliard Helms, 
who had a title to the same; for, that the said Helms, and 
those under whom he claimed, had had actual adverse pos- 
session of it, claiming it as their own, for more tlian thirty 
years ; that the said Huey lived in the State of South Caroli- 
na at the time the deed was made, and continued to reside in 
that State until his death, which occurred in 1853 or 1854, 
and had no property in this State except tlie note sued on; that 
the defendant, having administered on his estate in Union coun- 
ty, brought a suit against plaintiff in the County Court of that 
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County, and at October Term of that Court, took a judgment 
against plaintiff on the three hundred dollar note, with inter: 
est, and threatened to collect the amount against him by ex- 
ecution. } 

The prayer of the bill is for a perpetual injunction, and for 
general relief. 

The defendant demurred to plaiutiff’s bill, and assigned as 
a cause of demurrer, that the plaintiff had an ample remedy 
at law on his covenant for quiet enjoyment. Ile also answer- 
ed, insisting that, according to a proper construction of the 
deed, one tract was intended to be conveyed, and that was 
the one actually conveyed and enjoyed by the plaintiff, and 
that the reference to the two grants numbered 1386 and 1458 
was only intended to fix and identify that one tract more 
certainly; but that if the description happened to fail as to the 
1458 tract, it would be rejected as surplusage, and that this 
view -was fortified by the fact that the one tract, which the 
plaintiff adinits he got, contained in quantity nearly eight 
hundred acres. He says further, that ‘another construe- 
tion of the agreement between the plaintiff and the defend- 
ant’s intestate, was, that the land should be sold at one dol- 
lar per acre; that it was to be surveyed afterwards, and that 
the plaintiff was to pay the sum determined by the ascertain- 
ment of the number of acres at that rate; that a survey was 
subsequently made, and that the one tract which the plain- 
tiff obtained was found to embrace upwards of seven hun- 
dred acres; and he submits that if the Court should not con- 
cur in his former view, that, according to the latter, the plain- 
tiff would only be entitled to have the judgment enjoined for the 
value of the deficiency, to wit, the difference between the 
number of acres conveyed and eight hundred. 

The cause was set down for hearing upon the bill, answer 
and exhibits, and for argument upon the demurrer at the same 
time, and sent to this Court. 


Wilson, for plaintiff. 
Osborne, for defendant. 
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Pearson, J. Upon the facts admitted by the demurrer, 
the plaintiff is entitled to the relief prayed for. Green v. 
Campbell, 2 Jones’ Eq. 447, is directly in point. It is true 
that the plaintiff, having taken a covenant of quiet enjoyment, 
could ‘maintain an action at law, and recover damages, but 
that remedy would be inadequate, and this Court will not 
force the plaintiff to resort to it for two reasons: If the plain- 
tiff sued the defendant,-as administrator of the warrantor, the 
only assets with which he could charge him, would be thie 
amount of the note in controversy, and the defendant might 
discharge himself by proving a payment of the assets to a 
debt of equal dignity, and thereby sustain the plea of “no 
assets ;” and if that was not done, them the only result of al- 
lowing the defendant to collect the judgment on the note, 
would be: to entitle the plaintiff to recover it back: in his 
action on the warranty, which would be a useless multiplica- 
tion of actions, and a vexatious accumulation of costs; or if 
the plaintiff resorted to his right of action against the heirs- 
at-law, who are non-residents, upon the warranty of their an- 
cestor, he might be met with the plea “viens per descent ;” 
and, at all events, this Court -will not, without a reason for it, 
drive the plaintiff to seek redress.in the Courts of another 
State, when a less circuitous and a better remedy can be giv- 
en in our own Courts at less cost. 

But, in the second place, as to the tract in grant No. 1458, 
containing three hundred acres, there is an entire failure of 
consideration, and it is against conscience to collect the note 
of $300, when, by the demurrer, it is admitted that the plain- 
tiff received nothing therefor. 

The allegations set out in the defendant’s answer, if consis- 
tent with the proper construction of the deed, would have 
met the plaintiff's equity. But such is not the fact. The le- 
gal effect of the deed is to convey all the land contained in 
the grants which are referred to, viz., Nos. 1386 and 1458, for 
the sum of $800, and this construction of the deed cannot be 
varied by proof, dehors, that the parties intended to sell the 
land at one dollar per acre, so that if more than eight hun- 
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dred acres were conveyed, an additional sum, corresponding 
with the increase in acres, at the rate of one dollar per acre, 
was to be paid, and if a less quantity, then a similar dedue- 
tion from the sum of $800. 

The plaintiff is entitled to a decree for a release and a per- 
petual injunction, and to his costs. 


Per Curtam. Decree accordingly. 








SOLOMON APPLE, ev’r., against JAMES M. ALLEN and wife and others. 


1. Where an estate in slaves and other chattels is limited in remainder af- 
ter the expiration of a life-estate, an executor may safely deliver the pro- 
perty to the life-owner without qualifying his assent. - The ulterior devisee 
who fears the removal of the property, can protect his interest by applying 
to the courts of equity. 

. The words “for her sole and separate use” when applied, in a will, to an 
unmarried female, do not create any such separate interest as upon her mar- 
riage afterwards, will prevent the property from vesting fully in her hus- 
band. 

. A provision in a will that “all the money that I have on hand, or loaned 
out,” shall accumulate for ten years, will embrace all the funds of the tes- 
tator from whatever source arising; especially where such a construction 
is necessary to prevent an intestacy as to a part of the estate. 


Oauss removed from the Court of Equity of Caswell County. 

James Stuart, late of the county of Caswell, died about the 
month of ——, 1854, having made and. gpblished a last will 
and testainent, of which the following is a copy of the mate- 
rial parts, viz: 

“1st. Lloan tomy daughter Frances A. Taylor, eight negroes, 
that is, Bill, Eliza, Stephen, Ellen, Atkinson, Lewis, Andrew 
and Eliza’s baby, which has no name, with all their future in- 
erease during her natural life, for her sole use and benefit, 
and at her death, to the heirs of her body; and if at her death 
she should have no children, nor grand-children, nor descend- 
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ants from her body, then, and in that case, the property above- 
named, to go to my children then living, and the rest of my 
grand-children then living; and if none of my children should 
then be living, all the property I have loaned to my daugh- 
ter Frances A. Taylor, my grand-children shall have such 
part as their mother would be entitled to were she then living. 

“2d. The propérty I have heretofore loaned to my daugh- 
ter Adeline T. Newman, six negroes, viz., Lewis, Martilla, 
Henry, Emily, Bob and John, I now loan to her daughter, 
Mary Allis Newman, during her natural life, for her sole use 
and benefit, and at her death, if she has no heirs of her body, 
all the above property that I have loaned her is to come back 
into my family, and be divided as above-named in my daugh- 
ter Frances Taylor’s property. 


* 3d. 1 loan to my daughter Mary R. Moore, five negroes, 
viz., Reuben, Sarah, Elizabeth, Matthew, and William, with 
all their future increase, for her sole use and benefit during 
her natural life ; but if she should leave no child or children, 
nor lawful heirs of her body, then the property I have loaned 
her to return back to my family, and be divided in the same 
manner as the above-named property I have loaned my daugh- 
ter Frances A. Taylor. 


“4th. I loan my beloved wife, Amy Stuart, all the balance 
of my negroes, with all their future increase, and all my lands 
and tenements, all of my stock of all kinds, house-hold and 
kitchen furniture, crop, &c., plantation tools, &c., during her 
natural life; nevertheless, my executor is to see that my lands 
are kept in good repair, and all moneys arising from said pro- 
perty Ihave loaned to my wife, after decently and plen- 
tifully supporting her, are to be loaned out annually,-and the 
interest annually paid, and that loaned out again, and all the 
property [have loaned my wife, with all’ future increase, af- 
ter her death, to be equally divided among my children and 
Mary Allis Newman, my grand-daughter ; and if either of 
these heirs should’ die, leaving no lawful heirs of their bodies, 
then their part of the said property shall return back to my 
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family, and be divided as I have provided for the other pro- 
pertv I have loaned my children. 

“5th. All the money I have on hand, or loaned out, my 
executors shall take in hand and loan out for ten years, and 
the interest collected annually, and that applied to the same 
use, and at the expiration of ten years, the money, with all 
the interest arising therefrom, shall be divided among my 
children, grand-children, &c., in the same manner as the oth- 
er property I loaned my wife. 

“6th. All the property, negroes, &e., that I have loaned to 
my children, &c., and they have them in their possession, as 
long as they keep them, they are to pay all the taxes that is 
required by law for them; nevertheless, they are to be consid- 
ered my property until such time as [have before stated.” 

Frances A. Taylor, named in the first clause of the will, 
died in the life-time of the testator, leaving children, Thomas 
and William K. Taylor; these, with Mary Allis Newman, and 
Mary R. Moore, now Mary R. Allen, having since inter-mar- 
ried with the defendant James M. Allen, are made parties de- 
fendant to the bill. : 

The bill is filed by the executor, asking the advice of the 
Court as to several questions that arise upon the different 
clauses of this will, about which there are conflicting claims 
among the several legatees, and some suggesting themselves 
to his own mind, which are of doubtful solution, and the 
decision of which may personally involve him. 

Ist. Whether he is to give to the several legatees immedi- 
ate possession of their legacies, with an unqualified assent 
thereto, or whether, taken in connexion with the 6th clause, 
wherein it is declared “the property is still to be considered 
as mine until such time as I have before stated,” it may not 
be his duty to retain the possession and control of the proper- 
ty, and pay over to the legatees only the proceeds, or to give 
only a qualified assent, with the right reserved of taking pos- 
session of the property, as future contingencies might re- 
quire. 

2nd. A quegtion arises between the children of Frances A. 
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Taylor, and James M. Allen and wife, as to the meaning of 
the limitation over, and in the event that she should die with- 
out issue, the said children contending that the executor is to 
provide for the security of their contingent interest in such 
property. 

3rd. Whether the expression “sole.and separate use,” &e., 
gives a separate interest to Mary Allis Newman and Mary 
R. Moore, after their marriage, they being single persons 
when the will was made; or does the husband et Mary R. 
Moore, defendant Allen, take the property without ineum- 
brance, jure mariti ? 

4th. Whether Mrs. Amy Stuart has a right to work the ne- 
groes, land, &c., and sell the crops, and after taking enough 
of the proceeds for her comfortable subsistence, loan out the 
balance herself; or is it made the duty of the executor to su- 
pervise these operations, sell the crops, and loan out the 
money ? 

5th. Whether the executor is to take in hand for accumula- 
tion, only the money “loaned out,” or is it his duty to man- 
age all the funds of the testator in the same way, irrespective of 
the source from which they may have arisen ? 

The defendants answered, not disputing any of the facts set 
forth in the bill, but each alleging his peculiar views of the 
several provisions in “question. 

Cause set for hearing on the bill, answers and exhibits, and 
sent to this Court. 


ili and Bailey, for plaintiff. 
No counsel appeared for defendants in this Court. 


Barriz, J. The bill is filed by the plaintiff, as the execu- 
tor of James Stuart, for the purpose of getting the advice of 
the Court upon the construction of the will of his testator, and 
as to his duty in relation to several particulars which he men- 
tions. 

The first, second and third enquiries ~which he proposes, 
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and upon which he seeks the direction of the Court, involve 
the same principle, and may be answered together. 

There is no doubt that he may give his unqualified assent 
to the bequests contained in the first three clauses of the will. 
If the contingent remaindermen should: have reason to fear 
that the slaves are, at any time, about to be carried out of the 
jurisdiction of the Court, they may take such steps as they 
may be advised are necessary to secure their interests. No 
trust to that effect is imposed by the will of the executor. 
The sixth clause clearly indicates that the legatees are to have 
the possession of the property—negroes,- &c. ; and the quali- 
fication annexed, that “ they are to be considered my proper- 
ty until such time as I have before’ stated,” if taken literally, 
is senseless and void. A dead man cannot be considered the 
owner of property, and the expression is too vague and un- 
certain to be allowed the effect of confering the title upon the 
executor, in opposition to the plain bequests-of the legatees, 
contained in previous clauses of the will. 

A contest between the remaindermen as to their respective 
rights, may be raised and settled by them at the proper time. 
The executor has nothing to do with it. 

If the female legatees, Mary Allis Newman and Mary R. 
Moore, had been married women at tle time when the will 
was made, the expressions contained ig each of the second 
and third clauses, “for her sole and separate use and benefit,” 
would have conveyed aseparate interest to the wife ; (Adam- 
son v. Armitage, 19 Ves. Jr., 419; Goodrum v. Goodrum, 
8 Ire. Eq. Rep. 313;) but as they were not, we can see no 
reason why they do not take the negroes and other property 
in the usual manner, and subject, of course, to the rights 
which the husband, whom either of them has married, or may 
hereafter marry, may acquire therein jure mariti. In the case 
of Miller v. Bingham, 1 Ire. Eq. Rep. 423, it was decided in 
this Court that, where property was conveyed to a trustee for 
the sole and separate use of a woman, then married, and she 
survived her husband and married again, she no longer held 
the property to her sole and separate use, but the whole inter- 
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est in the personal property vested in her second husband. 
The case before us is not so strong, because, in addition to 
the fact that the legatees were, when the will was made, sin- 
gle women, there js no expression indicating a trust for them. 

4th. The widow is clearly entitled to the possession of the 
property given to her for life, and, as an incident thereto, she 
has a right to sell the crops, and apply a sufficiency of the 
proceeds for the comfortable support of herself and family. 
What is not so needed she must lend out, from time to time, 
according to the provision to that effect in the will. That 
duty, in relation to the money arising from this source, is not 
imposed upon the executor in.express terms, as it is with re- 
gard to the other moneys in the next succeeding clause. 
Hence, we conclude that the testator intended that his widow, 
who was to have the possession of, and a portion of, the profits 
arising from the land, negroes, &c., should herself accumu- 
late the balance for the benefit of the children, after her death. 

5th. A fair construction of the fifth clause will vest in the 
executor, for the purpose of accumulation, all the money due 
the testator on any account. We can hardly suppose that he 
intended to die intestate as to any part of his estate, and 
money “loaned out” may, to prevent such an effect, very 
well be construed all other debts due him, as, well as those 
created by loans made by himself. The period of accumulation 
directed for this fund, is ten years, without respect to the 
death of the widow. As she may die before the expiration of 
that period, the question whether the division should be post- 
poned beyond it, may never arise, and it would be premature 
to declare an opinion upon it now. It is sufficient for us to 
declare, at present, that it is the duty of the executor to pur- 
sue the direction of the will for the accumulation of the fund 
for ten years from the death of the testator. If the widow 
shall be then living, the Court will then be prepared to give 
further directions, should any be desired, An account may 
be ordered, should the parties wish it. 


Per Curiam. Decree accordingly. 
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FRANCIS E. RIVES against EDWARD B. DUDLEY, trustee, and others. 


A corporation whose term of existence is limited to a number of years, may, 
fievertheless, purchase and hold land in fee simple, when authorised by its 
charter. 

Where the purchaser of an equity of redemption, tendered the mortgage-money 
upon a condition which he had no right to make, he cannot, on its being 
refused, insist on an abatement of the interest. 

Where an incorporated company entered upon the land of a feme covert with 
the consent of her husband, and built a bridge on the same, without any 
conveyance from her, and without any condemnation by legal proceeding, 
and without any compensation, she, and her heirs, had a right to convey 
such bridge and its appurtenances, with the land. 

Where the owner of land sells lots along a space held out by him as being 
intended for a street or public square, and people build houses and make 
improvements along or about the same, relying on such assurance, there is 
forthwith a dedication of such ' space to the public use, and he will be 
estopped from hindering its use in that way. 

But a permission, by the owner of land, to an incorporated company to build 
a toll-bridge on his land for their gain, does not come within the principle 
of such dedication by estoppel. 


Cause removed from the Court of Equity of Northampton 
County. 

Under an act of the General Assembly of this State, passed 
in 1831, a company was organised, called the Weldon toll- 
bridge company, with power to build a bridge across the 
Roanoke river, at Weldon, and to charge and receive toll 
from passengers. It was further empowered by subsequent 
acts, to borrow money, and to issue bonds and other evidences 
of debt. 

In 1832, an act passed the Legislature of Virginia incor- 
purating a company called the Portsmouth and Roanoke rail- 
road company for sixty years, which, in the same year, was 
sanctioned and adopted by the Legislature, of this State, and, 
under the two acts, the company by that name was duly or- 
ganised. 

In 1833, an act was passed by our Legislature, authorising 
this rail-road company to subscribe to the stock of the bridge 
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company, and to extend their rail-road across the river upon 
the said bridge. ) 

These two companies continued to use the bridge jointly 
until 1840, when the General Assembly of this State, in that 
year, passed an act authorising the transfer of the rights and 
property of the bridge company to that of the rail-road, and 
a merger of the corporate existence of the former in that of 
the latter; which transfer was duly made, according to the 
terms of the act, and thence-forward the Weldon toll-bridge 
company ceased to exist as a corporation. One of the terms 
upon which this transfer was made, was, that the rail-road 
company should pay all the debts of the bridge company. 


Among the debts owing by the Weldon toll-bridge com- 
pany was one to the Board of Internal Improvements of this 
State for $7945, with interest. On the 20th of May, 1842, 
the Portsmouth and Roanoke rail road company, by a deed 
in trust of that date, conveyed to Edward B. Dudley, the said 
bridge and every part thereof, to secure the said debt due 
and owing to the Board of Internal Improvements. 


The Weldon toll-bridge company was also indebted to 
Rochelle and Smith, for work done on the bridge, in the sum 
of $16,000, for which the Portsmouth and Roanoke rail-road 
company gave their note. This not being paid at its maturi- 
ty, suit was brought upon it in the Superior Court of Halifax 
county, and at Fall Term, a judgment was obtained for that 
amount with interest. Upon this judgment an execution was 
taken out, directed to the sheriff of Northampton, by virtue 
of which, the equity of redemption in that part of the bridge, 
lying in that county, was levied upon, and duly sold to the 
plaintiff for the sum of $10,000, he having, in the mean-time, 
purchased the said judgment from Rochelle and Smith. 

In 1848, by concurring Acts of the Legislatures of Virginia 
and this State, adopting and combining previous Acts upon 
the same subject, the Seaboard and Roanoke rail-road com- 
pany was incorporated, with power and authority to construct 
a rail-road from Portsmouth, in the State of Virginia, to the 
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Roanoke river, in this State. . Under these’ Acts, this compa- 
ny was forthwith organised. 

Under an Act passed in 1846, the debt due to the Board of In- 
ternal Improvements, with others similarly situated, was trans- 
ferred to the public treasury of the State. 

In 1850, the Legislature passed an act, by which the pub- 
lic treasurer was authorised “ to transfer and surrender to the 
Seaboard and Roanoke rail-road company, the mortgage held 
by the State on the Weldon toll-bridge, on condition that the 
said company execute to the public treasurer, for and in be- 
half of the State, the bonds of the said company, bearing inter- 
est at not less than six per cent.” 

Accordingly, the bonds of the company were executed to 
the public treasurer, and he, on 2ist of January, 1851, for- 
mally endorsed and assigned the deed in trust, made to E. 
B. Dudley, to the said company, whereby this company suc- 
ceeded to all the rights of the Board of Internal Improvements 
and of the State, in respect to this debt and deed in trust or 
mortgage. 

About the year 1846, the Portsmouth and Roanoke rail- 
road company ceased to exercise the franchises conferred 
upon it by law, and became extinct as a corporation. 

On the 4th day of August, 1851, E. B. Dudley, having 
made due advertisement, sold the bridge under the deed of 
trust, at public auction. This was done at the instance and 
request of the Seaboard and Roanoke rail-road company. At 
which sale, the plaintiff bid off the property at the sum of 
$19,000. Afterwards, on proceeding to comply with the 
terms of the sale, he insisted on retaining all the surplus bid 
by him, after paying the sum secured by the deed in trust, 
but this was objected to on the part of the defendants, and 
the whole sum of $19,000 was paid, and a deed was accord- 
ingly made to him by the said trustee. Before the mortgage 
or deed in trust was transferred from the Board of Internal 
Improvements to the State treasury, but after the plaintiff had 
purchased the equity of redemption, he applied to the Governor 
of the State, who was ex officio president of the board, to pay 
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up the amount then due on the fortgage, and tendered him 
the money for that purpose, demanding, at the time, that a 
conveyance should be made by him of the bridge as now con- 
tended for by him. This was refused by the Governor. On 
the occasion of the sale above stated, on paying the money to 
the trustee, Dudley, the plaintiff gave him notice of this ten- 
der to the president of the Board of Internal Improvements, 
and warned him not to pay interest on that debt after such 
tender, and that he should contend for the whole balance 
minus the value of the small part in Halifax, after deducting 
the debt and interest up to the time of the tender. 

The prayer of the bill is for an account of the fund in the 
hands of the trustee, and that, after discharging the debt, with 
interest, he may have a decree’to his portion of the over- 
plus, and for general relief. 

In behalf of the defendants it was shown that the Weldon 
bridge, which is now the bridge of the Seaboard and Roanoke 
rail-road company, is about five hundred and ninety yards 
long, and that the larger part of the same is over an island in 
the Roanoke river, called Carter’s or Burke’s island; that 
this island is formed by a small shallow and rocky channel, 
called Little river, which leaves the main stream some dis- 
tance above the site of the bridge, and unites with it again 
below ; that the whole of this island, as also the land covered 
by the water of Little river was, at the time this bridge was 
constructed, the property of Mary Carter, the wife of John 
Carter, who, by virtue of his marriage, had a tenancy for 
their joint lives in the same; that Carter consented that 
the bridge in question might be erected upon his wife’s land, 
but that there was no such permission given by her; that she 
made no conveyance of any privilege, easement or right to, 
or in, the same, received no equivalent in the way of dam- 
age, and that there was no judicial proceeding had to con- 
demn the land to the use of the said company; that Carter 
died in the year 1843, and his wife in 1847; that her estate 
in this property descended to William R. T. Williams, and 
Martha, the wife of John J. Bell; that Williams, on the 6th 
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of March, 1848, sold his moiety thereof to Bell, who, with his 
wife, by deed, properly authenticated, conveyed all the land 
upon which the said bridge stands, from the low-water mark, 
on the main river to, and beyond, the northern butment, with 
a space of eighty-feet on either side of the bridge, through- 
out this extent, to the defendants, the Seaboard and Roanoke 
rail-road company, in fee simple; that the southern butment 
of this bridge, and a small portion of the superstructure, lying 
in the county of Halifax, are the undisputed property of this 
company, purchased under a judgment and execution issuing 
from the Superior Court of Warren county. 

The defendants, the Seaboard and Roanoke rail-road com- 
pany, in their answer, say, that when the said bridge was 
sold by the trustee, he only professed to sell such right 
as he had acquired by the deed of trust, and that as the part 
above described was vested in them, only the part spanning 


- the main channel from the island to the Halifax shore vested 


by such sale in the plaintiff; they insist that the surplus of 
the money, therefore, ought to be divided between them and 
the plaintiff, in proportion of their respective interests in this 
property, as above set forth. 

The plaintiff, in an amended bill, admitting the facts in 
reference to the title, contended, 

1st. That fhere was a presumed dedication of the land in 
question, to the use of the public, the same having been used 
by the bridge company, and their assignee, the rail-road com- 
pany, for ten years. 

2nd. That the deed from Bell and wife to the defendants, 
the Seaboard and Roanoke rail-road company, passed only the 
land, and did not pass the piers, butment and superstructure 
of the bridge. 

3rd. That when the bridge was sold by the defendant Dud- 
ley, the whole of it was offered (as the whole had been ad- 
vertised) for sale; that this sale was made at the instance and 
for the benefit of the Seaboard and Roanoke rail-road compa- 
ny, and that the president and one of the directors of that 
company were present, controlling the sale and bidding for 
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the property, and that no suggestion was made by them, or 
any other person, that less than the entire property, in the 
bridge, was offered and sold; that these defendants said no- 
thing of any title derived from Bell and wife, and that he had 
no knowledge of such claim until after the sale and the pay- 
ment of his money, when these defendants seized upon it, and 
have, under that claim, held it ever since. He says it would 
be against conscience for them now to set up that title, and 
he prays, in addition to his other prayers, that they may be 
compelled to convey this title to him. He also prays, that in 
the ascertainment of the surplus, he may not be charged with 
interest on the debt, secured by the deed in trust, from the 
time that he made a tender to the president of the Board of 
Internal Improvements, 

But if the Court shall be of opinion that he is only entitled 
to the title of the defendants, on the condition of paying all 
the money bid by him, he prays that a decree may be made 
in his behalf on those terms. 

The defendants answered, severally, the amended bill, deny- 
ing the allegations, and insisting that the trustee sold only the 
right vested in him by the deed in trust, and averring that 
the deed from Bell and wife, was not only spoken of, and its 
contents discussed in the presence of the plaintiff, but that 
the deed itself was produced on that occasion, before the 
land was cried off to him. They, therefore, aver that he had 
express notice of this title, and that there was no suppression 
or other unfair means used to entice the plaintiff into the pur- 
chase. 

There was replication to the answers, and proofs taken, and 
tlie cause being set down for hearing, was sent to this Court 
for trial. 


Badger, for the plaintiff. 
Moore and Barnes, for defendants. 


Pearson, J. 1. The plaintiff alleges, that by his purchase 
at the sale, made under exeeution, by the sheriff of North- 
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ampton county, in January, 1843, he became entitled to the 
equity of redemption in all the bridge, except that part lying 
in the county of Halifax, the equity of redemption in which 
part, he admits, belongs to the defendants, the Seaboard and 
Roanoke rail-road company ; and he insists, that the excess 
of the proceedls of the sale, made by the defendant Dudley, 
in August, 1851, after deducting the amount secured by ‘the 
deed of trtist, should be divided between the defendants, the 
Seaboard and Roanoke rail-road company, and himself, in the 
proportion of their respective. interests in*the equity of re- 
demption, that is, in the proportion of the value of the part 
lying in the county of Halifax, to the value of the part lying 
in the county of Northampton. 

The defendants, the Seaboard and Roanoke rail-road com- 
pany, oppose this claim, by denying that the plaintiff acquir- 
ed the equity of redemption in that part of the bridge lying 
in the county of Northampton, by his purchase at execution 
sale ; for, as they insist, the Portsmouth and Roanoke com- 
pany, the maker of the deed of trust to Dudley, owned but a 
“term of years” in the bridge, and the equity of redemption 
therein was not liable to execution sale. 

We are of opinion that the estate of the Portsmouth and 
Roanoke company in the bridge, was not a “term of years,” 
but a fee stmple, and consequently, the equity of redemption 
was subject to sale under execution. The company was au- 
thorised, by its charter, to purchase land or have it condemn- 
ed for the purposes of the road, and there is an express provi- 
sion that the land, so acquired, should be held and owned by 
the company in fee simple ; so that although the existence of 
the company was limited to sixty years; yet the land, acquired 
by it, was owned in fee, and the company could transfer an 
estate in fee therein. 

By the amended charter in 1840, it is provided, that “ the 
Weldon toll-bridge, shall vest in, and be owned and possessed 
by, the Portsmouth and Roanoke rail-road company, in the 
same manner that all other property, real and personal, which 
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has been acquired by said Portsmouth and Roanoke rail-road 
company, is owned, held and possessed.” 

It follows, that the deed to Dudley, having apt words 
therefor, conveyed an estate in fee simple, and that the equity 
of redemption of the company, was subject to sale under ex- 
ecution, by force of the Act of 1812; indeed, the title of the 
defendants to the equity of redemption, to that part of the 
bridge lying in Halifax, was acquired by a sale, under an ex- 
ecution issued from the Superior Court of Warren county ; so, 
both parties claim in the same mode; and if the title was not 
valid, the Portsmouth and Roanoke rail-road company having 
lost its corporate existence, tltere would be no one to call upon 
the defendant Dudley to account for the excess of the trust 
fund. As both parties assume that an equity of redemption 
is divisible, and may be sold in separate parcels, it is unne- 
cessary to express an opinion upon the question; it is alluded 
to merely to say that we have formed no opinion in regard 
to it. 

2. The defendants, the Seaboard and Roanoke rail-road 
company, oppose this claim by denying that the plaintiff, (if 
by his purchase at execution sale, he acquired the equity of 
redemption in any part of the bridge,) acquired it in that part 
lying in the county of Northampton, which is erected over the 
land, from ‘low-water mark at the north side of the river, 
across the island and Little river to the north butment; for, 
as they insist, this part of the bridge was not owned by the 
Portsmouth and Roanoke rail-road company, and, conse- 
quently, did not pass by the deed to Dudley ; and they contend 
that the plaintiff, if entitled to any part of the excess, is only 
entitled to such part as is in proportion to the value of that 
part of the bridge lying over the channel of the main river, 
compared with the value of the part lying in the county of 
Halifax (about which there is no dispute), and also the value of 
that part lying over the land on the Northampton side, from 
low-water mark to the north abutment; in other words, as 
the value of the middle section (as it may be termed) is to 
the value of the rest of the bridge. 
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In support of this position, it is averred, thatthe land, upon 
which the “north section” of the bridge is erected, belong- 
ed, at the time of its erection, to one Martha Carter, the wife 
of John Carter ;, that said John died in 1843, and Martha:in 
1847, leaving, as her heirs, one Williams, and Martha, the 
wife of one Bell; that Williams sold to Bellin 1848, and Bell 
and wife, in 1849, sold to the defendants, all the land covered 
by the bridge, and a slip, eighty feet wide, from low-water 
mark to the north butment, whereby, these defendants insist, 
the title to this part of the bridge. vested in them. It is ad- 
mitted, that the bridge was built on said land by the consent 
of John Carter, but it is denied that there ever was any judi- 
cial condemnation of the land to the use of the company, nor 
was there ever any conveyance of the same, or any grant of 
the privilege to erect the bridge, made by Martha Carter to 
the company, but the bridge was built without her consent, 
and without any damages paid er secured to her. 

To meet this objection, the plaintiff, by an amended bill, 
admitting the facts in reference to the title of the land, and 
the deed made by Bell and wite to the defendants, the Sea- 
board and Roanoke rail-road company, insists, in the first place, 
that there was a presumed dedication of the land to the bridge 
company, the bridge having been used by that company and 
the Portsmouth and Roanoke rail-road company, from 1837, 
until about 1845, when the company lost its corporate exist- 
ence, say eight years in all, and two years after the death of 
John Carter, during which time, Martha Carter, was not un- 
der the disability of coverture. 2nd. That the deed to Bell 
and wife, (if there was no dedication,) passed only the land, 
and did not pass the piers, butment and superstructure of 
the bridge. 3rd. That the president and some of the direc- 
tors of the company were present, and bid for the bridge, at 
the sale made by the defendant Dudley, and did not make 
known, in any manner, that the company claimed the bridge, 
or any part thereof; but concealed the fact that any claim 
was set up, other than that which Dudley was about to sell, 
whereby the plaintiff was induced to bid, and become the 
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purchaser, under the belief that he would acquire title to the 
whole bridge; and the prayer is, that the defendants, the 
Seaboard and Roanoke rail-road company, may be decreed 
to. release to the plaintiff any title that may have been’ ac- 
quired under the deed of Bell and wife. 

As to the question of a dedication: The wser of the ease- 
ment, by the bridge company and the Portsmouth and Roan- 
oke rail-road company, after it succeeded to the rights ofthe 
former, was continued but for eight years. This is too short 
a time to raise a presumption of a grant, or in which to ac- 
quire title to an easement by prescription. Twenty years is 
the shortest period that is allowed to have that effect. This 
was admitted by the counsel for the plaintiff; but he insisted, 
that the principle of a dedication to the use of the public, was 
altogether different from that of prescription ; the former is 
not based on the idea of presuming a grant, and no particular 
length of time is necessary to give it effect; it may, under 
peculiar circumstances, have effect immediately. 

The plaintiff cannot sustain himself upon the principle of a 
dedication to the use of the public. John Carter, at the time 
the bridge was built, had only a particular estate ; the fee wasin 
Martha Carter, his wife. It is settled, that a dedication by 
the owner of a particular estate, will not bind those in re- 
mainder or reversion, or prevent them from stopping the way 
dedicated, when the estate comes into possession; Wood v. 
Teal, 5 B. and A, 454. But we will waive this objection, for 
the sake of avoiding the point presented by the fact, that the 
bridge was used for two years after Martha Carter was dis- 
covert, and put our opinion upon the broad ground, that the 
principle of dedication has no application to the case. 

What is the principle? It is this: if the owner does an 
act, whereby he signifies his intention to appropriate land to 
the use of the public, as a highway or street, or square, to be 
used by the public as a pleasure ground, or the like, and in- 
dividuals, in consequence of this act, purchase property, or 
build houses, with reference to its being so used by the public, 
and become interested to have it so continue, he is precluded 
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from resuming his private rights of property over the land, 
because it would be fraudulent in him to do so. When in- 
dividuals have become interested in reference to the use of 
the land by the public, the dedication takes effect immediately. 
Without such particular showing, lapse of time, as in cases 
of prescription, raises a presumption that a resumption of the 
private right would be injurious to interests acquired on the 
faith of its continuing to be used by-the public, and_ the re- 
sumption would, therefore, be fraudulent. The dedication to 
public use does not operate as a grant, but as an estoppel in 
puis. . The doctrine is adopted, ex necessitate, because there 
can be no grantee, and regarding it, not as transferring a right, 
but as operating to preclude the owner from resuming his 
right of private property, on the ground that it would be 
fraudulent in him to do so. We are freed from the necessity 
of inventing an anomalous interest, which passes without any 
legal ceremony, and vests without any legal owner. See notes 
to Dovaston v. Payne, 2 Smith’s Leading Cases, 90, where 
the English and American cases are examined with great abil- 
ity, and the above principle is clearly deduced. 

By way of illustration: If the owner of land makes a street 
opening into ancient streets at both ends, and builds a double 
row of houses, and sells or rents the houses, this is instantly 
a street or highway; Woodyer v. Hadden, 5 Taunt. 125. 
So, if the owner of a tract of land lays it off into streets and a 
public square and lots, and sells the lots, this is forthwith a 
dedication.of the streets and square ; City of Cincinnati v. 
White, 6 Peters 431; New Orleans v. The United States, 
10 Peters 662. 

In our case, there is not a single element upon which the 
principle of dedication rests. ‘The land was not appropriated 
by the owner to the public use. On the contrary, the bridge 
company entered and appropriated the land to its own pur- 
poses. The suggestion, that the company intended the bridge 
to be used by the public as a “toll-bridge” has no bearing 
on the question. The same may be said of every rail-road. 
The point is, this property was not to be that of the public, 





DECEMBER TERM, 1856. 





Rives v. Dudley. 





but was to be the private property of the company, to be used 
by it for gain ; and the circumstance, that its use would be of 
publie convenience, is entirely collateral. Soe, the dedica- 
tion was not to the public. 

No individuals had acquired property or interests, in refer- 
ence to this land, as having been dedicated to the public, and 
without “ that particular showing,” as we have seen, the ded- 
ication can only be perfected by lapse of time. In the last 
place, here was a company capable of purchasing and taking 
by grant; so the necessity, because there could be no gran- 
tee, did not call the principle of dedication into operation, or 
justify any departure from the ordinary modes of acquiring 
title to land. 

It’was thie folly of the company to build the bridge with- 
out securing the title to the land, and the interest is so large, 
that we cannot help being astonished at the negligence or 
ignorance of its agents. 

2. If one enters upon the land of another, and builds there- 
on a house, bridge or other fixture, the owner of the land is 
entitled to the house, bridge or fixture. This is familiar 
learning. Whether the party can, in equity, recover com- 
pensation from the owner, who stands by, and sees him ex- 
pend his money, depends on circumstances. Albea v. (rif- 
Jin, 2 Dev. and Bat. Eq. 9. But this is beside our question. 
We are of opinion that the deed of Bell and wite, did pass to 
the defendants, the Seaboard and Roanoke rail-road compa- 
ny, the piers, butment and superstructure of the bridge, as 
well as the land on which it was situate. . 

3. This is a question of fact. The defendants, in their an- 
swer to the amended bill, aver, that the plaintiff had full no- 
tice of the existence of the deed of Bell and wife, before he 
became the purchaser; that the defendant Dudley, at the 
opening of the bidding, stated,in the presence of the plaintiff, 
that he sold only such right and interest as he had a right to 
sell, under the deed of trust to him, and that Bell, at the time, 
produced, and either read or recited, the contents of a copy 
of the deed, which had been executed by himself and wife, to 
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the defendants, the Seaboard and Roanoke rail-road compa- 
ny, in the presence and hearing of the plaintitf. These faets 
are proven by the witnesses Simmons, Crowderand Bell, and 
fully establish that the plaintiff had notice of the claim of the 
defendants, under Bell and wife, before he purchased. It is 
true, the purpose avowed by Bell, and his reason for reading 
a copy of the deed, was to assert his own rights, if he had any; 
but nevertheless, the plaintiff, was thereby informed of the 
fact, that the defendants had procured the execution of that 
deed. Whether the defendants had thereby acquired any 
rights, and to what extent, was a question which could not 
then be determined ; but notice of the existence of the deed, 
was sufficient to prevent the plaintiff from having the aid of 
the principle of equity, which he invokes for the purpose of 
being relieved from the effect of that deed. Le had notice, 
and was, therefore, not deceived ; although-he may have been 
mistaken as to the legal effect of the deed. 

It must be declared to be the opinion of the Court, that the 
plaintiff has no title to the “northern section” or that part 
of the bridge on the north side of the river, from low-water 
mark to the north butment. 

3. Having decided that the plaintiff is not entitled to the 
north section of the bridge, it follows that the mode of divi- 
ding the surplus suggested by him must be rejected. Wealso 
reject the mode suggested by the defendants. As the Ports- 
mouth and Roanoke rail-road company did not own the north 
section, it did not pass by the deed of trust to the defendant 
Dudley, and was not sold by him, and must consequently be 
put out of the case. 

The excess of the fund, after deducting the debt secured’by 
the deed of trust, together with interest, will be divided be- 
tween the plaintiff and the defendants, in the proportion of 
the value of the middle section, to that of the south section 
or part lying in the county of Halifax; for this purpose a 
commissioner will be appointed to make the valuation and di- 
vision. The cost will be paid out of the fund. No abatement 
of interest upon the debt secured by the deed of trust, is al- 
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lowed ; because the plaintiff, at the time he made the tender, 
required, as a concurring stipulation, that a release of the lien 
in the whole bridge should be executed to him; whereas, the 
defendants, the Seaboard and Roanoke rail-road company, 
had the equity of redemption in the south section. 


Per Curiam. Decree accordingly. 








MEMORANDUM. 


*,* Wiu1am A. Jenkins, Esquire, of Warrenton, was elected Attorney 
General, from and after the end of the session of the last Legislature. 

Mr. Barcuetor, who had been appointed by the Executive, to the office 
of Attorney General, until the end of the Legislature, resigned the same at an 
early day of the session; whereupon, Wittiam H. Batter, Esq., of Hillsbo- 
rough, was elected ad interim, and attended to the State causes during this 
term. 


Nors.—His Honor, the Carer Justice, was detained at home for several 
days during this term, by the extreme illness of one of his family. 
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